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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9744. 


Minnie Wittlin, Appellant, 
v. 

Arthur F. Giacalone, et al., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment granting specific 
performance of a contract for the sale of real estate 
against appellant, defendant in the Court below, (herein¬ 
after referred to as “defendant”), to appellees, plaintiffs 
in the Court below (hereinafter referred. to as 
“plaintiffs”). 
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Jurisdiction is invoked in and by virtue of Title 17, Sec¬ 
tion 101, of the Code of Laws for the District of Columbia 
(1940). 

STATEMENT OF THE CASE 

In 1927 the defendant became the owner of .a house and 
lot at 5630 Sixteenth Street, Northwest, Washington, D. C., 
the construction of w T hich had just been completed at a cost 
of approximately $60,000. (App. 12). In March, 1942, the 
property having been vacated after a long-term lease, de¬ 
fendant was in the process of renovating the property when 
one L. T. Gravatte, a real estate broker, came to her house 
and asked her if she wanted to sell (App. 13). Defendant, 
who at that time was in financial difficulty and finding it dif¬ 
ficult to meet the payments on a $19,000. deed of trust 
placed upon the property, and, together with the fact that 
her husband was ill and producing no income (App. 12, 13, 

17) , told Gravatte that she w^ould sell if he could get a cus¬ 
tomer (App. 13). Gravatte asked if he might advertise the 
place and put a picture in the newspaper to which she 
agreed (App. 13). Gravatte placed “For Sale” signs on the 
property and at times had a salesman present to show the 
property. About two weeks passed with no sale (App. 13) 
and Gravatte told the defendant that he could not sell the 
house and would need more time. Defendant told him she 
could not give him more time (App. 16). On March 29, 
1942, there appeared in The Washington Post a picture of 
the property, advertising it for sale (App. 17). During 
the time Gravatte had the property for sale, he brought no 
customer, although he had a salesman at the house two 
w r eeks before the picture appeared in the newspaper (App. 

18) . At about this time, another real estate agent 
approached the defendant and asked if she desired to rent 
the property as he had a prospective tenant (App. 13, 14). 
Fearing that she might lose the property by foreclosure 
on her deed of trust and as the property had not been sold, 
she decided to rent it (App. 13). She informed Gravatte 



i that she would not sell but had decided to rent the property 
and Gravatte then removed the sale signs and the salesman 
from the property (App. 14). The property was rented 
i in April, 1942, and has been continuously rented since that 
date. 

The plaintiff, Giacalone, saw the picture of the property 
! in the newspaper in March, 1942, and went to look at the 
house but, as it was closed, he took no further action in the 
i matter (App. 25, 28). On Sunday, December 19, 1943, the 
plaintiff telephoned Gravatte and asked him if the property 
was still for sale (App. 25, 26). On the same day Gravatte 
made an appointment with the then tenant of the property, 
i to permit the plaintiffs and Gravatte to inspect the prop¬ 
erty (App. 25). Plaintiffs and Gravatte inspected the 
property about 6 P. M. that date (App. 26, 29) and then 
proceeded to the home of the plaintiffs, where a contract 
| was drawn by Gravatte for the purchase of the property, 
and signed by the plaintiffs about 7:30 P. M. (App. 26, 30). 
i From March, 1942, until December 19, 1943, defendant 
! had no contact with Gravatte except for a refusal of an 
offer of $25,800. for the property (App. 17). Gravatte, 
who a few hours previously had phoned the defendant and 
asked if he might see her that evening (App. 14), then 
i (Sunday, December 19, 1943) went to the apartment of the 
defendant and presented to her the offer of the plaintiffs 
to purchase the property for $31,000. (App. 14). Defend¬ 
ant declined to sign the contract of sale stating that the 
contract did not assume the $19,000. trust and, unless she 
could pay off the trust notes prior to maturity and at the 
i time of sale, she would not sell the property, as the notes 
! had more than a year to run and would require an addi¬ 
tional $1,000. interest to be paid by the defendant (App. 
i 14, 15, 18). Thus she would receive only $30,000. and not 
$31,000. for her property. Defendant’s trust notes had 
i been renewed three times (App. 24). Renewal of the notes 
did not give the right to pay prior to maturity without pay- 
i ing interest to maturity (App. 24). Defendant stated that 
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she would contact the bank, the holder of her notes, on the 
following morning (App. 14, 15, 21), and, if the notes could 
be paid off, then she would agree to sign the contract, but 
if the notes could not be paid off, she would not sell the 
property (App. 20). Gravatte insisted that she sign the 
contract at that time as he did not want to come back to 
her apartment again the following day and agreed that, 
if she signed the contract at that time and later found, 
on contacting the bank, that the notes could not be paid 
off prior to maturity, he would tear up the contract and 
there would be no sale (App. 14, 19, 20). Gravatte was 
asked by the defendant to put that into the contract in 
writing and he refused, stating that she had his word that 
he would not hold her to the contract if the condition could 
not be performed and that it was unnecessary to put it in 
the contract (App. 15, 19). Relying upon that agreement, 
defendant signed the alleged contract of sale (App. 17,19). 
She then delivered the contract to Gravatte and instructed 
him to hold the contract and not deliver it to the plaintiffs 
until she had contacted the bank in regard to the payment 
of the trust notes. To this Gravatte agreed stating that - 
he would not deliver the contract to plaintiffs until she had 
heard from the bank that the notes could be paid (App. 
15, 19, 20). 

i On Monday morning, December 20th, the defendant 
called by telephone Mr. DeMarco, manager of the branch 
of the bank that held the notes, and told him that the night 
before she had signed a contract for the sale of her house, 
with the understanding that there was to be no sale of the 
property unless her trust notes for $19,000. could be paid 
off prior to maturity. She asked Mr. DeMarco if the notes 
could be paid (App. 15, 22). Mr. DeMarco advised her 
that the notes could not be paid off prior to maturity and 
told her that at the very time she phoned him, Gravatte 
was in his office at the bank asking if the notes could be 
paid off (App. 15,16, 22). Mr. DeMarco told Gravatte that 
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the notes could not be paid off prior to maturity (App. 15, 
16). ‘ * 

Defendant, therefore, considered the transaction closed, 
since she had told Gravatte not to deliver the contracts 
(App. 15). It is clear that she thought Gravatte would 
cancel the contract (App. 17). Defendant had no further 
contract with Gravatte, as she knew that he knew that the 
sale was off by reason of his knowledge that the notes 
could not be paid off (App. 16, 22). 

Subsequent to December 20, 1943, Gravatte called the 
plaintiff, Giacalone, and told him that he had a devil of a 
time getting the defendant to sign the contract, as defend¬ 
ant did not want to sign it, and that he was looking up a 
trust to see if it could be paid off at the time of the sale 
(App. 26, 30, 31). Subsequent to this, Gravatte told the 
plaintiff that the defendant had signed the contract accept¬ 
ing his offer and he delivered the contract to Giacalone 
(App. 26). 

Sometime after January 1, 1944, after the holidays, 
Gravatte telephoned the defendant and asked if she knew 
that the notes could not be paid off. She said that she did 
and that by their agreement the contract was to be can¬ 
celled, and there was no sale. Gravatte replied that he 
would hold her to her contract (App. 16). 

On April 15, 1944, the plaintiffs filed an action for spe¬ 
cific performance of the contract. On August 17, 1944, the 
plaintiff filed a motion for a summary judgment. On Jan¬ 
uary 3, 1945, a summary judgment was granted to the 
plaintiffs. On March 14, 1945, defendant filed notice of 
appeal, and on March 11, 1946, this Court reversed the 
Lower Court and directed that the motion for summary 
judgment be denied. Wittlin v. Giacalone, 81 U. S. App. 
D. C. 20, 154 F. (2d) 20. On November 17 and 20, 1947, 
the action was tried before Mr. Justice Letts in the District 
Court and final judgment for specific performance was 
rendered for the plaintiffs. 
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STATEMENT OF POINTS. 

1. The Court erred in entering a judgment ordering the 
defendant to perform specifically the alleged contract dated 
December 19, 1943. 

2. The Court erred in awarding a money judgment for 
the plaintiffs. 

3. The findings of fact are not based upon substantial 
evidence, for the following reasons: 

(a) There is no evidence that the defendant executed a 
valid or binding contract. 

(b) There is no evidence that the contract is free from 
fraud, misrepresentation, unfairness, or inequity. 

(c) There is no evidence that plaintiffs are entitled to 
money from the defendant. 

(d) There is no evidence that L. T. Gravatte, realtor, 
who conducted all of the negotiations incident to the pro¬ 
posed sale of defendant’s property did not act as agent 
for both the plaintiffs and the defendant. 

4. The conclusions of law are contrary to the evidence, 
in this, that: 

(a) The only evidence of delivery of the alleged contract 
was the testimony of the defendant that she gave the con¬ 
tract to her agent, Gravatte, with instructions not to 
deliver the contract to the plaintiffs except upon a con¬ 
dition never performed. 

(b) A real estate broker may not bind the seller of real 
estate, his principal, by delivery of a contract to a pur¬ 
chaser, when the broker has no authority to deliver and 
violates his instructions by doing so. 

:(c) There was no valid delivery of the alleged contract 
by the defendant to the plaintiffs. 
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(d) A real estate contract, unlike a negotiable instrument 
payable to bearer, does not convert the purchaser therein 
named to a holder in due course, merely through a transfer 
of physical possession. 

(e) To the extent to which the real estate broker was 
agent for the plaintiffs, plaintiffs had guilty knowledge of 
the broker’s wrongdoing. 

SUMMARY OF ARGUMENT. 

A solution of this case resolves itself to the simple ques¬ 
tion: Was there a valid delivery of a binding contract by 
the defendant to the plaintiffs! The Trial Court says— 
YES. Defendant says—NO. 

Gravatte, the real estate agent, conducted all of the 
negotiations with the plaintiffs, without the knowledge or 
consent of the defendant, prior to the signing of the alleged 
contract by the defendant, and, by such negotiations, acted 
as agent for the plaintiffs. 

Defendant signed the alleged contract subject to the fol¬ 
lowing oral conditions: (1) She would phone the bank, the 
holder of her deed of trust notes, the following morning 
to determine if the notes could be paid off prior to 
maturity, (2) If the notes could not be paid off prior to 
maturity, there was to be no contract, no sale, and Gra¬ 
vatte would cancel and tear up the alleged contract, 
(3) Gravatte was instructed by the defendant not to deliver 
the alleged contract of sale to the purchasers until defend¬ 
ant had heard from the bank regarding prepayment of the 
notes, (4) Gravatte agreed to these conditions and instruc¬ 
tions and gave defendant his word he would comply with, 
and abide by, them. 

Subsequent to knowledge by both the defendant and Gra¬ 
vatte that the notes could not be paid off prior to maturity, 
Gravatte continued to act as agent for the plaintiffs, in 
that, he at no time acted in the interest of the defendant, 
but rather, devoted his efforts to securing the property for 
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the plaintiffs, to securing his own interest in a $1,600. 
commission, both of which were adverse to the interests of 
the defendant. 

Based upon the above facts, which are supported by the 
testimony of the defendant, and corroborated in detail by 
the testimony of Morris Wittlin, defendant’s husband, by 
John M. DeMarco, the banker, and by Giacalone, the plain¬ 
tiff, himself, and not one iota of which has been denied or 
rebutted by the plaintiffs, defendant contends: 

(1) that she placed a limitation upon Gravatte’s author¬ 
ity, as her agent, in that, he was to hold the alleged con¬ 
tract in escrow and not to deliver it to Giacalone until a 
condition precedent had been performed; 

(2) that Gravatte delivered the alleged contract to 
Giacalone, the plaintiff, in violation of his instructions 
from the defendant, in violation of the escrow agreement; 

(3) that this wrongful delivery of the alleged contract by 
defendant’s depositary agent, Gravatte, to possession of 
the plaintiffs, transferred no rights or interest in the 
alleged contract to the plaintiffs; 

(4) that Gravatte acted without the scope of his author¬ 
ity in the business of the defendant, and defendant cannot 
be charged with responsibility for his act in delivering the 
alleged contract to the plaintiffs; 

(5) that there was no valid delivery of a binding contract 
by the defendant to the plaintiffs; 

(6) that where the defendant was fraudulently induced 
to sign the alleged contract, the fraud cannot be atoned by 
reducing the said contract to writing; 

(7) that plaintiffs were charged with knowledge of the 
condition precedent, by reason of the fact that Gravatte 
was acting as their agent to effect the transfer of the 
property. 
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Defendant, therefore, submits that the evidence estab¬ 
lished that there was no contract upon which to base spe¬ 
cific performance, by reason of the fact that there was no 
acceptance of plaintiffs’ offer by the defendant and no 
effective delivery of the alleged contract by the defendant 
to the plaintiffs. Where the existence of a contract is not 
established, a court will not decree specific performance. 

Ordinarily, questions of fraud or deceit are for the de¬ 
termination of the trier of facts; here, there was no dispute 
as to the facts, there was no evidence produced by the 
plaintiffs to controvert the evidence of the defendant, and 
only one inference could be fairly drawn from the facts 
established. Under such circumstances, the question be¬ 
comes one for the application of the correct rules of law, 
and a trial judge is not at liberty to render a judgment 
contrary thereto. 

Defendant submits that erroneous rulesi of law were 
applied by the Trial Court, and hence, the judgment of the 
Trial Court should be reversed. 

ARGUMENT. 

The only evidence appearing in the record supports the 
contention of the defendant, viz., that there was no valid 
delivery of a binding contract. 

That the defendant did raise the question of prepayment 
of trust notes, as a condition precedent to any sale of her 
property, is definitely established, not only by her own tes¬ 
timony and that of her husband, but by the testimony of 
De Marco, the banker, who testified that Mrs. Wittlin, the 
defendant, phoned him at the bank, on Monday morning, 
December 20, 1943, and stated she had signed a contract 
for the sale of her house the night before, with the under¬ 
standing that there was to be no sale if her trust notes 
could not be paid off prior to maturity; and, also, by the 
fact that Gravatte was at the bank early that same 
morning, asking DeMarco if defendants’ notes could be 
paid off. Why would Gravatte.be at the bank and asking 
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that very question unless the issue had been raised the 
night before? If this alleged contract was signed by the 
defendant without any condition, and was a perfectly valid 
contract, why did Gravatte go to the bank that Monday 
morning and, what interest did he have in learning if the 
notes could be paid off? The answer is obvious. He knew 
that if the notes could not be paid off, then Giacalone, the 
plaintiff, could not place a $20,000. trust on the property. 
He knew that by the contract of sale, the plaintiffs had not 
assumed the $19,000. trust already on the property. He 
knew that if the defendant could not pay off her notes, 
then, by his agreement with her, the sale would fail and 
he would lose his $1,600. commission. Why did Gravatte 
not wait until Monday and then go to the bank and make 
inquiry regarding payment of the note, before he com¬ 
pleted his negotiations with plaintiffs? Then, he could 
have advised the plaintiffs that, in order to effect the pur¬ 
chase of the property, they would be required to assume 
the existing trust. But, no; Gravatte chose Sunday to close 
the deal and without any preliminary investigation. Had 
he visited the defendant on a week day, she could have 
immediately contacted the bank, and there would have been 
no sale, as the condition of her sale would have been 
answered at once. 

Failure of plaintiffs to call Gravatte as a witness (and he 
was present and available in the courthouse the entire time 
of the trial (App. 31), should have created in the mind of 
the Trial Judge the presumption if plaintiffs had called 
him, his testimony would have been unfavorable to their 
case. Alexander v. Blackman, 26 App. D. C. 541, 55; 
Chesapeake Beach Ry. Co. v. Brez, 39 App. D. C. 58, 71; 
Milton v. U. 8., 71 App. D. C. 394, 397; Frey v. U. S., 70 

U. S. 451,18 L. ed. 197; U. S. v. Di Re, -IT. S.-, 16 

Li W. 4071, 1/5/48; U. S. v. Cotter, 60 F. (2d) 689, 692; 
Evans v. Bell , 49 App. D. C. 238, 263 Fed. 634. 

The evidence is clear, positive and uncontroverted that 
defendant signed the alleged contract of sale and delivered 
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it to Gravatte, her agent, with instructions and under con¬ 
ditions agreed to by the said Gravatte: 1. The contract of 
sale is not to be effective unless it is determined that the 
trust notes on the property can be paid off prior to matur¬ 
ity ; 2. Do not deliver the contract of sale to the purchasers 
until it is determined that the trust notes can be paid off 
prior to maturity; 3. If the above condition cannot be per¬ 
formed, the contract is to be cancelled and there is no sale. 
To these instructions, Gravatte, the agent, gave his word 
of honor that he would be bound by them. 

We, therefore, submit that Gravatte perpetrated a fraud 
upon the defendant by violating those instructions, that de¬ 
fendant was not charged with responsibility for such vio¬ 
lation, that plaintiffs were charged with knowledge of the 
condition precedent, and there was no valid delivery of a 
binding contract by defendant to plaintiffs. 

As defendant contends there was only one inference to 
be drawn from the facts established, viz., no binding and 
valid contract, we shall attempt to show wherein the Trial 
Court failed to apply the correct rules of law applicable 
to this case. 

Points 1 and 2. 

The Court erred in entering a judgment ordering the de¬ 
fendant to perform specifically the alleged contract dated 
December 19,1943, and, in awarding a money judgment for 
the plaintiffs. 

Argument in support of these points will be included in 
the argument of points to follow. 

Point 3. 

The findings of fact are not based upon substantial evi¬ 
dence, for the following reasons: 

We believe that, in our statement of the case, summary 
of argument, and the discussion immediately preceding, we 
have sufficiently demonstrated that there was not substan- 
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tial evidence to support the Findings of Fact of the Trial 
Court, as indicated in 3(a), (b), (c), (d) of Point 3. 

(a) The only evidence that the defendant executed a 
valid and binding contract was the introduction in evidence 
by the plaintiffs of an instrument signed by the defendant 
and the plaintiffs and labeled a Contract of Sale. The cir¬ 
cumstances connected with the defendant’s signing of that 
instrument are entirely ignored by the Trial Court, who 
decided that, she signed it and, therefore, was bound 
thereby. 

(b) The evidence clearly proved that the alleged contract 
was not free from fraud, misrepresentations and unfair¬ 
ness. Nevertheless, the Trial Judge was of the opinion 
that though there may have been fraud and misrepresen¬ 
tations and unfairness perpetrated upon the defendant by 
her own agent, such fraud, etc., is not a defense to the 
plaintiffs’ cause of action (App. 31, 32). 

(c) If (a) is correct, then (c) is equally so. 

(d) On the contrary, there is positive and uncontroverted 
evidence that Gravatte acted as agent for both the plaintiffs 
and the defendant. 

As said by the Court, in Woolums v. Horsely, 93 Ky. 582, 
20 S. W. 781, “It requires less strength of the case on the 
part of the defendant to resist the bill (for specific per¬ 
formance) than it does on the part of the plaintiff to en¬ 
force it”. "What strength did the plaintiffs establish? They 
introduced an alleged contract and rested their case. After 
the defendant had presented her case, the plaintiffs then 
produced in rebuttal three witnesses, none of whom re¬ 
butted or denied or controverted any testimony introduced 
by defendant. Mallon testified that defendant had re¬ 
newed her trust notes and that renewals did not give de¬ 
fendant the right to pay the notes prior to maturity with¬ 
out payment of interest to maturity (App. 24); Statler— 
that tender of the purchase price had been made by plain- 
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tiffs (Tr. 94); and Giacalone, one of the plaintiffs who defi¬ 
nitely established the fact that Gravatte was his agent, 
that Gravatte engineered the whole transaction, that he, 
Giacalone, knew that prepayment of defendant’s trust 
notes was involved. Thus, Giacalone corroborated the testi¬ 
mony introduced by defendant and, at no time did he tes¬ 
tify to any facts that were contrary to or in conflict with 
the evidence introduced by the defendant. 

In support of Points 3(a), (b),Jc) and (d) we submit 
that no attempt was made by the plaintiffs to contradict 
the testimony of the defendant, and, it is a general rule 
of law T that positive testimony as to a particular fact, un¬ 
contradicted by anyone, should control the decision of the 
court. Qnock Tvng v. U. S., 140 U. S. 417, 35 L. ed. 507. 

In Brown v. Peterson, 25 App. D. C. 359, 363, Mr. Justice 
Morris, in delivering the opinion of the Court, said: 

“The Appellant’s contention w’ould require that 
every uncontradicted and unimpeached testimony 
should be submitted to a jury, when there is no coun¬ 
tervailing testimony. But this is not the law. The law 
is that positive testimony uncontradicted, and not in¬ 
herently improbable, is prima facie evidence of the 
fact which it seeks to establish it, and the jury is not 
at liberty to disregard it.” 

And, in Walker v. Warner, 31 App. D. C. 78, 87, Mr. 
Chief Justice Shepard, speaking for the Court, said: 

“In a case where the question was one of delivery of 
an instrument, it was said by Mr. Justice Story: 

‘What is prima facie evidence of a fact? It is such 
as, in judgment of law, is sufficient to establish the 
fact; and, if not rebutted, remains sufficient for the 
purpose. The jury are bound to consider it in that 
light, unless they are invested with authority to dis¬ 
regard the rules of evidence, by which the liberty 
and estate of every citizen are guarded and sup¬ 
ported. No judge would hesitate to set aside their 
verdict and grant a new trial, if, under such circum¬ 
stances, without any rebutting evidence, they dis- 
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regarded it. It would be error on their part, which 
would require the remedial interposition of the 
court. In a legal sense, then, such prima facie evi¬ 
dence, in the absence of all controlling evidence, or 
discrediting circumstances, become conclusive of the 
i fact; that is, it should operate on the minds of the 
jury as decisive to found their verdict as to the fact. 
Such we understand to be the clear principles of law 
on this subject.’ Kelly v. Jackson, 6 Pet. 622, 632, 
and cases cited.” 

The Court then quoted the extract from Brown v. Peter¬ 
son cited above. 

As was stated by Mr. Justice Brandeis, in BUokumsky v. 
Tod, 263 U. S. 149, 154, 68 L. ed. 221: “Silence is often 
evidence of the most persuasive character”. 

For the sake of brevity, no further discussion of Point 3 
will be made here, since Point 4 will necessarily include 
similar considerations. 


Point 4. 

Conclusions of Law are contrary to the evidence. 

A. 

The only evidence of delivery of the alleged contract was 
the testimony of the defendant that she gave the contract 
to her agent, Gravatte, with instructions not to deliver the 
contract to the plaintiffs except upon a condition never 
performed. 

It is well settled in this jurisdiction that a condition 
precedent resting in parol is not binding if the condition 
is not performed. Donaldson v. TJUf elder, 21 App. D. C. 
489; Robertson v. Ramsey, 54 App. D. C. 346. 

When defendant signed the alleged contract of sale, she 
imposed a condition upon which she would accept plain¬ 
tiffs’ offer to purchase. She was to make an investigation 
and inquiry at the bank to determine if she could pay her 
notes in full prior to maturity; if that could be done, she 
would sell, in accordance with the alleged contract; if it 




15 


could not be done, then, she would not sell, and the contract 
was void and of no effect. Plaintiffs acquired no rights or 
interest under the contract until that investigation had 
been completed and, if the condition could not be per¬ 
formed, the contract was to be discharged altogether. 
Plaintiffs cannot say that the defendant has wrongfully 
failed and refused to convey, since she was under no obli¬ 
gation to convey until it was definitely established that she 
could pay off her trust notes, in full, prior to maturity. 
That the defendant did impose this condition, and that it 
was not performed, is conclusively established by the 
evidence. 

In Ware v. AUen, et at., 128 U. S. 590,32 L. ed. 563, W. P. 
and T. P. Ware were brothers. T. P. was in business and 
unable to pay his debts, and was indebted to Allen for 
$18,000. W. P. held two of T. P.’s notes for $5,000. each 
and wanted to assign them to Allen, who was to attach 
T. P.’s goods, as security for both debts—that of Allen 
and W. P. Before consenting to this, Allen insisted on 
consulting Judge Harris and an attorney. W. P. was 
impatient at this delay (as in the case now before this 
Court) and, finally, under pressure, Allen signed the 
agreement. 

The Court, speaking through Mr. Justice Miller, said: 

“The testimony is ample to show that before the 
paper was signed or agreed upon, it was distinctly 
understood that it was to be of no effect unless, upon 
consultation with Judge Harris or J. M. Allen, or both 
of them, the defendants were assured that the proceed¬ 
ing was lawful and the attachment for the full amount 
could be enforced. 

• *••••••• 

“Mr. Allen (not the defendant) upon whose approval 
the transaction was to be binding, emphatically dis¬ 
approved of it, and advised the defendant firm to have 
nothing to do with it. . . 

• •••••••• 

“We do not think it necessary to inquire further into 
the evidence brought to sustain this defense, for we 
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are quite clear that the testimony does establish the 
agreement alleged by the defendants to have been 
made ... at and"before the time when they delivered to 
him the instrument sued on ... that the firm were to 
have an opportunity to consult counsel, upon whom 
they relied, as to the validity of the transaction, and 
that if such advice was adverse, then the instrument 
given by them was to be of no effect. 

• ***•*•*• 

“We are of the opinion that this evidence shows that 
the contract upon which this suit is brought never 
went into effect; that the condition upon which it was 
i to become operative never occurred, and that it is not 
i a question of contradicting or varying a written instru¬ 
ment by parol testimony, but that it is one of that class 
of cases, well recognized in law^, by which an instru¬ 
ment, whether delivered to a third person as an escrow 
or to the obligee in it, is made to depend, as to its 
going into operation, upon events to occur or to be 
ascertained thereafter.” 

And the Court affirmed a decree dismissing Ware’s bill. 
In Burke v. Dulaney , 153 U. S. 228, 38 L. ed. 698, action 
was brought on a promissory note of appellant. 

The defense to no liability on the note was: 

i “That at the time of giving of the note and prior 
1 thereto, Dulaney, the payee of the note, agreed with 
Mr. Burke, the maker of the note, that the note should 
be given to represent the price of the interest that Mr. 
! Burke was to have, conditioned upon his demanding 
it after an inspection of the mining property 
mentioned. ’ ’ 

Burke examined the mining property, decided that he 
wanted no interest in it, and demanded the return of his 
note. The Trial Court excluded all of the evidence refer¬ 
ring to any oral agreement, and a judgment was entered 
for Dulaney. 

The Supreme Court, in reversing the lower Court, 
through Mr. Justice Harlan, said: 
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“And the evidence offered by the appellant, and ex¬ 
cluded by the court, did not in any true sense contra¬ 
dict the terms of the writing in suit, nor vary their 
legal import, but tended to show that the written in¬ 
strument was never, in fact, delivered as a present 
contract, unconditionally binding upon the obligor 
according to its terms from the time of such delivery, 
but was left in the hands of Dulaney, to become an 
absolute obligation of the maker in the event of his 
electing, upon examination or investigation, to take 
the stipulated interest in the property in question. In 
other words, according to the evidence offered and ex¬ 
cluded, the written instrument, upon which this suit 
is based, was not—except in a named contingency—to 
become a contract, or a promissory note which the 
payee could at any time rightfully transfer. Evidence 
of such an oral agreement would show that the contin¬ 
gency never happened, and would not be in contradic¬ 
tion of the writing. It would prove that there never 
was any concluded, binding contract entitling the party 
who claimed the benefit of it to enforce its stipulations. 
• #*«*•••• 

“The rule that excludes parol evidence in contradic¬ 
tion of a written agreement presupposes the existence 
in fact of such agreement at the time suit is brought. 
But the rule has no application if the writing was not 
delivered as a present contract. 

• •**••••• 

“The manual delivery of an instrument may always 
be proved to have been on a condition which has not 
been fulfilled, in order to avoid its effect. This is not 
to show any modification or alteration of the written 
agreement, but that it never became operative, and 
that its obligation never commenced. 

*#**•***• 

“The minds of the parties never met upon any other 
basis, and a refusal to give effect to their oral agree¬ 
ment would make for them a contract which they did 
not choose to make for themselves. 

And the Court cited Ware v. Allen , Pym v. Campbell, 
quoting at length from the latter case. 
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In Pym v. Campbell, 6 Ellis & Blackburn 370, a leading 
English case, the defendants had signed an agreement for 
the purchase of an interest in an invention, which the evi¬ 
dence shows was executed with the understanding that it 
should not be a bargain until a certain engineer, who was 
to be consulted, should approve of the invention. There 
was a verdict for the defendants, which was sustained, and 
the following language was used by Erie, J., on discharging 
the rule to show cause: 

“I think this rule ought to be discharged. The point 
made is that this is a written agreement, absolute on 
i the face of it, and evidence was admitted to show it was 
conditional; and if that had been so, it would have 
been wrong. But I am of the opinion that the evidence 
showed that in fact there never w’as any agreement at 
i all . . . If it be proved that in fact the paper was 
signed with the express intention that it should not be 
an agreement, the other party cannot fix it as an agree¬ 
ment upon those signing. The distinction in point of 
law is that evidence to vary the terms of an agreement 
in writing is not admissible, but evidence to show’ that 
i there is not an agreement at all is admissible.” 

In Clarke v. Eureka County Bank , 123 Fed. 922, aff. 130 
Fed. 325, cert. den. 195 U. S. 631, it was held that, where 
an escrow’ agreement provided that shares of stock w’ere to 
be delivered by the custodian to one of the parties when 
certain facts shall have been determined, a condition prece¬ 
dent was created, w’hich must be shown to have been ful¬ 
filled before delivery of the stock can be legally demanded. 

In Race v. Weston, 86 Ill. 91, cited 48 A. L. R. 420, a 
contract to convey land was deposited with the agent of 
the purchaser, to be delivered only on condition that the 
vendor was satisfied on investigation of the truth of rep¬ 
resentations made by the agent regarding the property to 
be exchanged. It was held that, a delivery by the deposi¬ 
tory in violation of the agreement w’as fraud, and the 
grantee was refused specific performance. 
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See also, Calhoun County v. American Emigrant Co., 93 
U. S. 124, 127, 23 L. ed. 826; Willey v. Stormont, 38 App. 
D. C. 399; Whitaker v. Lane, Va. Sup. Ct., 104 S. E. 252, 
11 A. L. R. 1157; Williston on Contracts (1938), Sec. 634 
and 666A; Restatement of Contracts, par. 241, 250, 254. 

In Donaldson v. Vhlfelder, supra, this Court said: 

“It was the condition of the appellee’s consent, and 
without its performance there was no contract.” 

We therefore submit that, based upon the evidence and 
the law, this point alone is sufficient to deny the plaintiffs 
any relief. Furthermore, even if the finding of the Trial 
Judge is held to be correct—that Gravatte was the agent 
of the defendant and not the agent of the plaintiffs—then 
delivery of a contract, by a principal to her agent, to hold 
pending the performance of a condition precedent, or the 
ascertainment of a fact, is not delivery to the obligee. 

B. 

A real estate broker may not bind the seller of real estate, 
his principal, by delivery of a contract to a purchaser, when 
the broker has no authority to deliver and violates his in¬ 
structions by doing so. 

The alleged contract was delivered by the defendant to 
Gravatte with instructions to hold it in escrow, and not de¬ 
liver it to the plaintiffs until she had made an investigation 
to determine if a condition precedent to her assenting to 
the contract could be performed. (App. 15;). Gravatte 
delivered the contract to the plaintiffs in violation of the 
terms of the agreement between defendant and Gravatte, 
and with the knowledge that the condition could not be 
performed. (App. 22). 

The general rule is too well settled to require citation of 
authority, that an instrument ordinarily takes effect only 
from the time of its authorized delivery. Mere delivery of 
possession of an instrument does not constitute a legal de- 
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livery, but the delivery of possession must be accompanied 
with the intent that the instrument shall become operative 
as such. The grantor must surrender his right to recall the 
instrument; otherwise there is no delivery. 

Furthermore, it is a general rule that, where an instru¬ 
ment placed in escrow is, thereafter, delivered by the 
escrow holder in violation of, or without compliance with, 
the terms or conditions of the escrow agreement, such at¬ 
tempted delivery is inoperative and no title or rights pass 
by virtue of the second delivery, for the reason that in legal 
contemplation there has been no effective delivery. 19 Am. 
Jur., Escrow, par. 21, p. 439, and par. 22, p. 441. (Cases 
cited), Annotation, 48 A. L. R. 405. 

Delivery of a contract of sale by the seller to his agent 
to hold until the performance of a condition, is utterly in¬ 
valid to transfer any rights until the performance of the 
condition, so that, if the agent wrongfully yields possession 
of 1 the contract to the purchaser, it cannot transfer any 
rights, even though the purchaser be an innocent purchaser 
for value. Calhoun County v. American Emigrant Co., 93 
XT. S. 124, 23 L. ed. 826; Tiffany , Real Property, (1912) 2 
vol. in 1, par. 406, p. 932. The term escrow applies to any 
written instrument, and an agent of one party is not in¬ 
capacitated from becoming a depositary of an escrow. 
Bouvier’s Law Dictionary, Escrow. 

Other decisions supporting the above rules of law are: 
Conklin v. Cobban, et al., and U. S. v. Fayette Lumber Co., 
198 Fed. 895; Cobban v. Conklin, 208 Fed. 231, affirming 
198 Fed. 895; Bingham v. Taylor, 12 F. (2d) 15; Surrat v. 
Fire Ins. Co., 43 F. (2d) 467; Race v. Weston, 86 Ill. 91, 
cited 48 A. L. R. 420; Thornhill v. Olson, 153 N. W. 442, 
L. R. A. 1916A, 493. In the last case, it was held that a 
depositary is the agent of both parties, but neither for one 
more than the other, and is empowered to aid neither; that 
delivery by a depositary in excess of his powers is a nullity; 
that delivery before performance of a condition passes no 
title to grantee. It discusses and cites many authorities 
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holding that an instrument delivered in violation of the 
terms on which it has been placed in escrow, is not in fact 
delivered, and possession by grantee conveys no rights. 

In all cases where the grantor places an instrument in the 
possession of his own agent or an agent of the grantee, it 
is necessary, to constitute the act a legal delivery of the 
instrument which will pass title to the grantee, that the in¬ 
strument be given to such agent with the intention that he 
shall deliver it to the grantee. It is obvious that there is 
no legal delivery of the instrument where it is handed to 
the grantor’s own agent for a special purpose and without 
any instructions, conditional or otherwise, for delivery to. 
the grantee. 16 Am. Jur., par. 126, p. 508. 

The Trial Court has charged the defendant with respon¬ 
sibility for Gravatte’s act in delivering the alleged contract 
to the plaintiffs, when she had instructed him not to deliver 
it until she learned from the bank if the trust notes could 
be paid off prior to maturity. We believe that this ruling 
is not in accord with the well settled principles that an 
agent is bound to act in conformity to the authority and 
instructions of his principal, and it is a general rule that 
an agent with limited powers cannot bind his principal 
when he transcends his power, Schimellpennich v. Bayard, 
26 U. S. 264, 7 L. ed. 138; that when an agent exceeds his 
authority, the principal is not bound unless he ratifies the 
act of the agent, Frey v. U. S., 70 U. S. 451, 18 L. ed. 197 
(In the case at bar, the alleged contract was delivered by 
Gravatte to the plaintiffs without the knowledge or consent 
of the defendant, and the defendant at no time ratified or 
confirmed the unlawful and fraudulent delivery.); that a 
principal is bound by the act of his agent no further than 
he authorizes the agent to bind him, Parsons v. Armor, 28 
U. S. 413, 7 L. ed. 724; that a principal is not liable for his 
agent’s deceit unless he authorized or participated in the 
deceit, McVeigh v. McGurren, 117 F. (2d) 672, cert. den. 
313 U. S. 573; that notice of a fact to an agent will not in 
any case bind the principal if the fact is not given within 
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the scope of the agency. Nor is the principal charged with 
notifee if the agent is acting in fraud of the principal, and, 
to further his own ends, conceals the fact from his prin¬ 
cipal. Tiffany, Real Property (1912), 2 vol. in 1, p. 1088. 

The plaintiffs have contended, and the Trial Court has 
ruled, that any fraud in any agreement between the defen¬ 
dant and her agent, Gravatte, cannot serve as a basis for a 
defense against specific performance of the alleged con¬ 
tract. We submit that this is not the rule of law in this 
jurisdiction. 

Whiere a real estate agent, in order to induce his prin¬ 
cipal to sell property, makes certain representations to his 
principal, who accepts said representations as statements 
of fact, relied upon these representations, and would not 
have made the contract to sell except for her belief in the 
representations made to her, and the agent perpetrated a 
fraiid upon his principal by failing to abide by his repre¬ 
sentations and violated instructions given to him by his 
principal, such a contract cannot be enforced against the 
principal. 

That the Trial Court was of the opinion that there was 
fraud involved in the case is evidenced from the statement 
in his ruling (App. 31) where the Court said: . . so it 

would seem that this defendant’s complaint is against her 
own agent,” and again at App. 32 where the Trial Court 
said* in answer to a question by counsel for defendant: 
“Does Your Honor ignore the testimony of Mrs. Wittlin?”, 
replied: “Oh, no. That is the reason I say, if she had been 
wronged, she was not wronged by this plaintiff. She was 
wronged by her own agent.” And yet, in the Findings of 
Fact we find: “3. That said contract is free from any 
fraud, misrepresentation, unfairness, or any inequity to 
the defendant. . .” (App. 11). 

This Court has repeatedly and consistently held that it 
is the duty of a real estate agent to keep nothing concealed 
from his principal, and, if he secures an unfair advantage 
or perpetrated a fraud or deception upon his principal, 
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such a contract will not be enforced, and that a principal 
will be protected against any sharp practice or fraud by 
the principal’s agent. Mannix v. Hildreth, 2 App. D. C. 
259; Harten v. Loffler, 31 App. D. C. 362; Fox v. Cohen, 34 
App. D. C. 389; Rawlins v. Collins, 36 App. D. C. 72; Dahl- 
gren v. Story, 39 App. D. C. 29; Forrest v. Wardroom, 40 
App. D. C. 520; Fox v. Patterson, 43 App. D. C. 484; Na¬ 
tional Savings and Trust Co. v. Sands, 44 App. D. C. 20; 
Riley Lumber Co. v. McHarg, 47 App. D. C. 389; Henrich 
v. Sullivan, 52 App. D. C. 95; Lyons v. Liberty Bank, 62 
App. D. C. 204; Hill v. Marsten, 65 App. D. C. 250; and 
Ackerman v. Mclntire, 7 App. D. C. 443, where by reason 
of the fraud of an agent upon his principal, the principal 
had the sale annulled nine years after the fraud was per¬ 
petrated. 

Summarizing the argument under this point, we submit 
that (1) delivery of an instrument by an escrow holder, in 
violation of, or without compliance with, the terms or con¬ 
ditions of the escrow agreement, is not an effective delivery 
and is a nullity; (2) an agent cannot bind his principal 
when the agent exceeds his authority; and (3) a principal 
will be protected against any sharp practice or fraud by the 
principal’s agent, and, where fraud and deception on the 
part of the agent is involved, the Court will not enforce 
the contract. 

C. 

There was no valid delivery of the alleged contract by 
the defendant to the plaintiffs. 

Under Point 4(b) we have presented our views that de¬ 
livery by a depositary in excess of his powers is a nullity; 
that delivery before performance of a condition passes no 
title or interest to the obligee; that while an instrument is 
in escrow there is no delivery; that where an escrow agree¬ 
ment provided that the instrument be delivered by the cus¬ 
todian only when certain fact shall have been finally deter¬ 
mined, a condition precedent was created, which must be 
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shown to have been fulfilled before delivery of the instru¬ 
ment can be legally demanded. 

We therefore believe that the argument presented under 
Points 4(a) and (b) has sufficiently developed the correct 
conclusion that there was no valid delivery of the alleged 
contract by the defendant to the plaintiffs. 

Howrever, we -would add one additional observation. It 
is well settled in this jurisdiction that, where a party is 
fraudulently induced to enter into a contract, the fraud 
cannot be atoned by reducing the contract to writing. First 
National Bank v. Fox, 40 App. D. C. 430; Edwards v. Fox, 
40 App. D. C. 439; Smith v. O’Cormor, 66 App. D. C. 367. 
See also, Arnhold v. National Anilene Chemical Co., 20 F. 
(2d) 364, 56 A. L. R. 4; Field for Use of Oxley v. Biddlei 
2 U. S. 171, 1 L. ed. 335; Wigmore, Evidence, 2d. ed., par. 
2439; Stanley v. Lagomarsino, 49 F. (2d) 702. 

We submit that the Trial Court has failed to apply this 
rule of law* and has granted specific performance of the al¬ 
leged contract, solely on the ground that the defendant 
signed a document labeled a contract of sale, and, having 
signed, she is bound thereby. The record (App. 32) shows 
colloquy between the Court and counsel for defendant: 

“Mr. Miller: May I cite Rawlins v. Collins, 36 App. 
D. C. to your Honor? 

“The Court: Yes. 

“Mr. Miller: It discusses this very question. It 
states that the principal will be protected against- 

“The Court: I am familiar with that case. One 
trouble here is that we are not dealing with the acts of 
the agent. We are acting upon the written signature 
of this defendant herself.” (Our emphasis) 

Thus, the Trial Court holds that, having signed the in¬ 
strument, she is bound by her signature, regardless of any 
other facts or circumstances connected with the transac¬ 
tion. 

We most emphatically contend that such a ruling is con¬ 
trary to the well settled rules of law regarding, (1) admis- 
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sion of parol evidence to show that a written contract 
never was a contract, (2) that a fraud cannot be made suc¬ 
cessful by reducing a contract to writing, (3) fraud by an 
agent on his principal, (4) condition precedent not per¬ 
formed, (5) delivery in escrow, (6) non-delivery, and (7) 
an agent acting outside the authority authorized by his 
principal. 

If this judgment of the Trial Court is held to be correct, 
then, we ask, what protection has a principal, the owner of 
real estate, against a real estate agent who fails to exer¬ 
cise that sacred trust, good faith and honesty which every 
real estate owner expects him to exercise? 

D. 

A real estate contract, unlike a negotiable instrument 
payable to bearer, does not convert the purchaser therein 
named to a holder in due course, merely through a transfer 
of physical possession. 

If an agent wrongfully parts with property intrusted to 
him by his principal, the principal may recover it from any 
person who has it, and it matters not that the third party is 
innocent in his assumption of possession. The exceptions 
to i this rule are: currency or negotiable instrument in the 
hands of a bona fide purchaser without notice, and if the 
agent has title himself. 

In Provident Life & Trust Co. v. Mercer County, 170 
U. S. 593, 42 L. ed. 1156, Mr. Justice Brewer, in speaking 
for the Court, (170 U. S. 604) stated the distinction be¬ 
tween delivery of a negotiable instrument in escrow and 
other instruments by quoting from Fearing v. Clark, 16 
Gray 74, 76, the decision of Chief Justice Bigelow: 

“The rule is different in regard to a deed, bond or 
other instrument placed in the hands of a third person 
as an escrow, to be delivered on the happening of a 
future event or contingency. In that case, no title or 
interest passes until a delivery is made in pursuance of 
the terms and conditions upon which it was placed in 
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the hands of the party to whom it was intrusted. But 
the law aims to secure the free and unrestrained cir¬ 
culation of negotiable paper, and to protect the rights 
of persons taking it bona fide -without notice. It there- 
j fore makes the consequences, which follow from the 
negotiation of promissory notes and bills of exchange 
through the fraud, deception, or mistake of those per¬ 
sons to whom they are entrusted by the makers, to fall 
on those who enable them to hold themselves out as 
i owners of the paper jure disponendi, and not on inno¬ 
cent holders who have taken it for value without no¬ 
tice.” 

E. 

To the extent to which the real estate broker was agent 
for the plaintiffs, plaintiffs had guilty knowledge of the 
broker’s wrong doing. 

The Trial Court, in its Findings of Fact, has stated: 
(App. 11) 

“2. That L. T. Gravatte, a realtor, was the agent of 
the defendant and not the agent of the plaintiffs in the 
transaction set forth in this cause.” 

If the finding that Gravatte was the agent of the defen¬ 
dant and not the agent of the plaintiffs is held to be correct, 
then, for reasons hereinbefore stated, we submit, there was 
no valid delivery by the defendant to the plaintiffs. 

If this Court should determine that Gravatte was the 
agent of both the plaintiffs and the defendant, then, we 
submit, that it is doubly certain that there was no valid 
delivery of a binding contract, first, because Gravatte vio¬ 
lated his escrow agreement not to deliver the contract to 
the plaintiffs, and, second, delivery by the defendant to 
Gravatte, her agent, with instructions not to deliver the 
contract to the plaintiffs until a condition precedent had 
been complied -with, is not delivery to the plaintiffs, despite 
the fact that Gravatte may have been acting for the plain¬ 
tiffs. 
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Was Gravatte acting for the plaintiffs when, by his fraud 
and misrepresentations, he delivered to plaintiffs a contract 
placed in his hands by the defendant with specific instruc¬ 
tions not to deliver it to them until she had made her in¬ 
vestigation and given her final assent to the contract? 

A summary of the activities and relationship existing 
between Gravatte and the plaintiff, Giacalone, as shown by 
the record, may be stated as follows: 

The first step was made by Giacalone when he contacted 
Gravatte. Plaintiffs and Gravatte inspected the property. 
Plaintiffs executed a contract of sale at a price determined 
by Gravatte. Gravatte closed the deal with plaintiffs with¬ 
out the knowledge of defendant. Gravatte did not become 
the agent of the defendant, until she signed the alleged 
contract on the evening of December 19, 1943, as she had 
previously informed Gravatte, in March, 1942, that she 
would not sell the property, but was renting it. Gravatte 
was working for the interests of the plaintiffs in getting the 
property for them, and for his own interest in getting the 
$1600.00 commission. Gravatte, from the time defendant 
signed the alleged contract, was at all times acting contrary 
to the interests of the defendant. Gravatte informed the 
plaintiffs on more than one occasion that he was having 
trouble in getting the defendant to sign the contract, and 
was looking up the payment of a trust to see if it could be 
paid off. Gravatte did not inform the plaintiffs that defen¬ 
dant had signed the alleged contract conditionally; that he 
was not to deliver it to plaintiffs and there was to be no 
sale if the notes could not be paid off prior to maturity; 
nor did he tell the plaintiffs that he knew the notes could 
not be paid off prior to maturity. Why? Because then 
Gravatte would have been unable to perpetrate this fraud 
and deception upon the defendant, and plaintiffs would 
have known that the sale was off. Every act of Gravatte 
was adverse to the interest of the defendant and done with 
the intent and purpose of securing the sale of the property 
to the plaintiffs. 
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What evidence could be more positive that Gravatte was 
acting as agent for plaintiffs when, in the record (App. 
27) i Giacalone testified regarding the tenants wanting to 
remain in the property, and he said: “... they asked me if 
I would not give them a lease and I told them it would be 
up to the real estate agent. I told Gravatte about it.” 
W T hy tell Gravatte about it unless Gravatte was Giacalone’s 
agent? 

And, what do we find in the alleged contract of sale? 
It is headed “L. T. Gravatte, Realtor.” It is signed “L. T. 
Gravatte, Agent.” It acknowledges the receipt by Gra¬ 
vatte of $1,000.00 deposited with Gravatte by the plaintiffs, 
and to be held in escrow by L. T. Gravatte, Realtor, Agent, 
until settlement or forfeit, and, if forfeited, the Agent shall 
retain one-half as compensation for his services. 

Did plaintiffs have means of knowledge ? They certainly 
did. Who was Gravatte representing when he made these 
periodic reports to plaintiffs regarding the payment of de¬ 
fendant’s trust notes? Who did Gravatte represent when 
he informed plaintiffs that defendant had assented to the 
alleged contract, and delivered the instrument to plaintiffs ? 
Not the defendant, as both the defendant and Gravatte 
knew that the sale was off by reason of the fact that the 
condition could not be performed. If the plaintiffs failed 
to investigate the matter, and were led by Gravatte to be¬ 
lieve that the contract had been accepted by defendant, 
when, in fact, it had not, then the fraud of Gravatte, per¬ 
petrated through the device of his false representation to 
the plaintiffs, leaves the plaintiffs without remedy against 
the defendant. Gravatte was the plaintiffs’ agent and se¬ 
cured the alleged contract at their request. They accepted 
the result of his effort in their behalf and thereby sanc¬ 
tioned what he did, and made his knowledge their own. 
Crocker v. U. S., 240 TJ. S'. 74, 60 L. ed. 533. And where 
there was no evidence that defendant executed and placed 
the alleged contract in Gravatte’s hands under such cir¬ 
cumstances as to charge her with knowledge of his purpose 
to use it as he did, it is not necessary that plaintiffs should 
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have participated in Gravatte’s fraud. It was enough that 
plaintiffs gained possession of the contract through such 
fraud. Cobban v. Conklin , 208 Fed. 231. Where a pur¬ 
chaser has suffered from his own voluntary blindness and 
been misled by overconfidence in the statement of another, 
he will not be entitled to favorable consideration. Slaugh¬ 
ter v. Gerson, 13 Wall 379, 20 L. ed. 627. If a real estate 
agent acts as agent of the vendor and vendee, without the 
knowledge of both, he is guilty of breach of contract, and 
commits a fraud by his concealment, and a contract under 
such conditions is contra bonos mores, and the law will re¬ 
fuse to enforce it. Earten v. Loffler, 31 App. D. C. 362. 

See also, Mannix v. Hildreth , 2 App. D. C. 259; Willey v. 
Stormont, 38 App. D. C. 399; Lyons v. Liberty Bank, 62 
App. D. C. 204; Bowen v. Mt. Vernon Savings Bank, 70 
App. D. C. 273, 105 F. (2d) 796; 2 Am. Jur. Agency, par. ' 
304, p. 238; also, cases cited in Point 4(b), regarding fraud 
by an agent on his principal. 

We, therefore, submit that Gravatte acted as agent for 
the plaintiffs and that knowledge of Gravatte was imputed 
to the plaintiffs. 

CONCLUSION. 

It is respectfully submitted that the Findings of Fact 
are not based upon substantial evidence, that the Conclu¬ 
sions of Law are contrary to the evidence, that the Court 
below erred in granting the relief awarded to the plaintiffs, 
and that the judgment appealed from should be reversed 
and a judgment entered for the defendant. 

Respectfully submitted, 

Milton W. King, 

Bernard I. Nordlinger, 

Ellis B. Miller, 

Wallace Luchs, Jr., 

419 Southern Building, 
Washington 5, D. C., 

Attorneys for Appellant. 
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113 Filed Apr 15 1944 

In the District Court of the United States for the 
District of Columbia 

Civil Action File No. 23879 

Arthur F. Giacalone, 5040 First St., N. W., Apartment No. 
104, Washington, D. C., Josephine R. Giacalone, 5040 
First St., N. W., Apartment No. 104, Washington, D. 
C., Plaintiffs, 

v. 

Minnie Wittlin, 4021 9th St., N. W., Apartment No. 304, 
Washington, D. C., Defendant. 

Complaint for Specific Performance of Contract to Convey 
i Land With Improvements Thereon. 

1. This is a complaint for specific performance of a con¬ 
tract to convey land with improvements thereon for the 
sum of Thirty One Thousand ($31,000.00) Dollars. 

2. On or about December 19th, 1943, plaintiffs and de¬ 
fendant entered into an agreement in writing a copy of 
which is hereto annexed as Exhibit A. 

3. In accord with the provisions of said agreement plain¬ 
tiffs tendered to defendant the purchase price and requested 
a conveyance of the land with its improvements, but de¬ 
fendant refused to accept the tender and refused to make 
the conveyance. 

4. Plaintiffs now offer to pay the purchase price. 

Wherefore plaintiffs demand (1) that defendant be re¬ 
quired specifically to perform said agreement, (2) damages 
in the sum of Five Thousand Dollars, and (3) that if 
specific performance is not granted plaintiffs have judg- 




ment against defendant in the sum of Thirty Five Thousand 
Dollars. 

Joseph P. Bailey, 

Attorneys for Plaintiffs, Arthur F. 
and Josephine R. Giacalone, Mc- 
Lachlen Bldg., Dist. 4461, Wash¬ 
ington, D. C. 
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116 Filed May 17 1944 

Answer of the Defendant 

The defendant, Minnie Wittlin, answers the Complaint 
herein. 

Fibst Defense 

The Complaint fails to state a claim against the defend¬ 
ant upon which relief can be granted. 


Second Defense 

Defendant denies each and every allegation of said 
Complaint. 

Thibd Defense 

And for further defense the defendant says that the 
said supposed contract of sale, in the Complaint mentioned, 
was had and obtained from the said defendant by fraud and 
misrepresentation of the said plaintiffs, in that, at the time 
said defendant signed the alleged contract she had no idea 
that she vras binding herself to any agreement of sale, but 
she was of the belief, and therefore says, she signed the 
alleged contract conditionally, that is, subject to the fol¬ 
lowing conditions and under circumstances as follows: 

1. That at the time the defendant signed the alleged con¬ 
tract of sale, the subject property was encumbered by a 

deed of trust securing a promissory note in the sum 
117 of Nineteen Thousand Dollars ($19,000.00), a fact 
. well known to the plaintiffs. 

2. That prior to the signing of the alleged sales contract 
by the defendant it was expressly agreed by and between 
the defendant and one L. T. Gravatte, Realtor, that the 
signature of the defendant on the alleged sales contract 
should not become binding upon the defendant until a con¬ 
dition precedent shall be performed, to-wit: That the de¬ 
fendant be permitted to pay the aforesaid promissory note 
in full prior to maturity at the time of the sale of the said 
property. 
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3. That the defendant signed the alleged agreement at 
her home on Sunday evening, December 19, 1943, in full 
reliance upon the aforesaid condition. 

4. That on Monday morning, December 20, 1943, the de¬ 
fendant was informed by the holder of the aforesaid promis¬ 
sory note that said note could not be paid off until maturity. 

5. That on or about December 21, 1943, when the de¬ 
fendant advised the said Gravatte that the note could not be 
paid off and that in accordance with the condition under 
which the defendant signed the alleged sales contract the 
sale was declared off, the said Gravatte stated to the de¬ 
fendant that she had signed a sales contract and that she 
would be held bound to the contract. 

Wherefore, the defendant says that the alleged sales 
contract was obtained by fraud and misrepresentation, that 
it is inequitable, it is not in fact or in law a contract, be¬ 
cause there was no meeting of the minds of the parties, and 
the plaintiffs ought not to have specific performance of the 
same. 

Fourth Defense 

And for further defense the defendant says that the said 
supposed contract of sale, in the Complaint men- 
118 tioned, -was an improvident act by a defendant inex¬ 
perienced in business matters, was entered into with¬ 
out advice from one experienced in such matters, and 
specific perfomance of said alleged contract would work 
extreme hardship and injustice upon the defendant, for the 
following reasons: 

1. The husband of the defendant, who is sixty-three years 
of age, is under orders of his physician to avoid all work, is 
therefore unable to produce any income, and is dependent 
upon his wife, the defendant, for support. 

2. The sole income of the defendant is the rental of the 
subject property for $350.00 per month and an additional 
income of $60.00 per month from her interest in a local 
business. 
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3. The subject property was constructed in 1928 at a cost 
in excess of $60,000.00. The alleged contract price of 
$31,000.00 is believed to be grossly inadequate, as the de¬ 
fendant believes, and therefore avers, that the property, 
without the furniture and fixtures included, should sell for 
not less than $35,000.00, whereas the alleged contract price 
includes furniture and fixtures to a value in excess of 
$4,000.00. 

Wherefore, the defendant says that to grant the relief 
prayed for would be unfair, unconscionable, an injustice, 
perpetrate an extreme hardship, and operate oppressively 
against the defendant and her husband. 

Therefore, the defendant prays that this Complaint be 
dismissed with costs to the plaintiffs. 

Minnie Wittlin, 

Defendant. 

King & Nordlinger, 

By E. K. Muller, 

Attorneys for Defendant, 

419 Southern Building. 

• ••* « • # • •• 

120 Filed May 15 1946 

Order Allowing Amendment of Answer 

This cause came on to be heard at this term on motion of 
defendant herein, by her counsel, for an order amending 
her answer herein, and was consented to by counsel for 
plaintiff, and thereupon, upon consideration thereof, it is 
this 15th day of May, 1946, 

Ordered that defendant’s answer heretofore filed in this 
cause be, and the same hereby is, amended by adding im¬ 
mediately after paragraph 3 of Fourth Defense of the 
Answer, the following: 

Fifth Defense 

And for further defense, the defendant says that one 
L. T. Cravatte, realtor, conducted all of the negotiations 
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incident to the proposed sale of defendant’s property and 
acted as agent for both the plaintiff and the defendant, and, 
therefore it was the duty of the said Gravatte to inform the 
plaintiffs of all the facts and circumstances connected with 
the execution of the alleged contract of sale. Defendant, 
therefore, alleges that the agent, Gravatte, obtained the al¬ 
leged contract of sale from the defendant by fraud, and he 
acted for the plaintiffs in practicing such fraud upon the 
defendant. 

Sixth Defense 

And for further defense, the defendant says that the 
alleged sales contract presented to her by the said 
121 Gravatte was an offer by the plaintiffs to purchase 
said property from the defendant, and defendant 
says that no acceptance of that offer was ever delivered by 
the defendant to the plaintiffs. 

Jennings Bailey, 

Justice. 

Consented to— 

Joseph P. Bailey, 

McLachlen Building 
Attorneys for Plaintiffs 

• *«* # # *# * * 


122 Filed Oct 27 1947 

Findings of Fact and Conclusions of Law 

This cause coming on to be heard at this term of Court, on 
the complaint and answer of the parties hereto and the 
evidence adduced in open court and, after argument of coun¬ 
sel relating thereto, the Court makes the following Findings 
of Fact and enters its conclusions of law. 

FINDINGS OF FACT. 

L That the plaintiffs and the defendant executed a valid 
and binding contract in writing for a valuable considera¬ 
tion, on to-wit: the 19th day of December, 1943, to buy and 
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sell certain real estate located in the District of Columbia, 
known as premises located at No. 5630 Sixteenth Street, 
Northwest, Washington, District of Columbia, and for taxa¬ 
tion purposes as Lot No. 27, in Square identified as “West 
of 2721.” 

2. That L. T. Gravatte, a realtor, was the agent of the 
defendant and not the agent of the plaintiffs in the trans¬ 
action set forth in this cause. 

3. That said contract is free from any fraud, misrepre¬ 
sentation, unfairness, or any inequity to the defendant, and 
is no manner unconscionable or unreasonable as to its en¬ 
forcement by plaintiffs against the defendant herein. 

4. That said contract should have been, in consequence 
of the foregoing, specifically performed in accordance with 

the provisions contained therein, on to-wit, the 6th 
123 day of April, 1944, the date the Court finds as a fact 
that plaintiffs made tender of performance on their 

part. 

5. That planitiffs are entitled to all rents and issues col¬ 
lected from said real estate by the defendant after the al¬ 
lowance of deductions for: 1. Taxes. 2. Interest payments 
on mortgage. 3. Insurance premiums, and 4. For such re¬ 
pairs a may have been reasonable and necessary and re¬ 
quisite to keep said premises in a habitable and livable con¬ 
dition from the date of the tender in this cause which was 
made at the District Title Company of Washington, District 
of Columbia on the 6th day of April, 1944. 

6. That plaintiffs shall be entitled to their taxable costs 
herein. 

CONCLUSIONS OF LAW 

1. That judgment herein will be entered in favor of the 
plaintiffs requiring Specific Performance of the aforesaid 
agreement between the parties hereto in accordance with its 
terms, conditions and provisions. 

2. That judgment for the amount of the rentals from said 
property less interest payments, insurance premiums, taxes, 
and necessary and reasonable repairs be awarded plaintiffs 
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from the date of the tender of performance on April 6th, 
1944, to the date of Judgment entered herein. 

3. That the costs herein be taxed by the Clerk in favor 
of plaintiffs. 

F. Dickinson Letts, 

Justice. 

Seen: 

Attorney for the Defendant. 

* * * * * * # * • • 

124 Filed Nov 5 1947 

Final Judgment 

On consideration of the Findings of Fact and Conclu¬ 
sions of Law heretofore filed in this cause, it is, by the court, 
this 5th day of November, 1947, 

Ordered and Adjudged, that defendant herein specifically 
perform the written contract herein dated December 19th, 
1943, in accordance with the terms and provisions thereof; 

And is is Further Ordered and Adjudged, that the plain¬ 
tiffs herein shall have a money judgment against the defend¬ 
ant herein for the sum of Four Thousand Four Hundred 
and thritv Three Dollars and Fifty Six Cents ($4,433.56), 
plus their taxable costs herein. 

F. Dickinson Letts, 

Seen: Ellis B. Miller Justice. 

* * * * * * • * •• 


H. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

9 Mrs. Minnie Wittlin 

* * • • * • • * * • • 

Direct Examination 
By Mr. Miller: 

* * * * * # * # •• 

10 Q. Why was it decided to rent the house? A. Be¬ 
cause I could not sell it. I had it up for sale and could 

not sell it and I was forced to rent. 
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Q. Why were you forced to rent? A. My husband was 
sick and the house was empty and I had to clean it and keep 
it up, and it was just too much for me and I made up my 
mind I w*ould sell it if I could. 

Q. Was there a mortgage on the house? A. Yes, sir; 
there was. 

Q. Were you having difficulty meeting the payments on 
the note? A. Yes. I didn’t have the money. The house 
was vacant about ten weeks. We had to renovate the house. 

I was short of money. My husband was sick and could not 
work and we had to do something. 

• *«* • * • • « • 

II Q. What happened? Did you contact anybody to 
sell it? A. No. While I was cleaning up the house 

and fixing it a little, Mr. Gravette came in and said ‘‘How 
about selling the house?” I was real bad off then and I 
said, “If you can find a customer, all right.” 

He said, “After it is finished may I advertise it?”, which 
he did, and he didn’t sell it. I didn’t specify any time how 
long he could have the house. I didn’t remember just how 
long it took him, a couple of weeks or so and he did not sell 
the house, and while we were there a man by the name of 
Mr. Massel walked in while Mr. Gravette’s salesman was 
there and he said, “Mrs. Wittlin, do you want to rent?” 
I said, “I can’t sell. I will rent.” I walked in to the sale- 
man and I told him that— ‘I have a tenant that wants to 
rent the house, and the house is not sold and I am compeled 
to do something. ’ ’ So, he says, ‘ ‘ I don’t blame you. ’ ’ 
12 I don’t remember the salesman’s name, but it was 
Mr. Gravatte’s salesman, an elderly gentleman. He 
said, “I can’t blame you.” So that was the very last day 
of March and I called Mr. Gravatte and I told him I was 
going to rent it, and he carried on terribly, and thought 
it very funny that Mr. Massel came to my apartment and 
rented the house. 

Mr. Bailey: What year was that? 

Mr. Miller: That was the 1st of April 1942. 



14 


By Mr. Miller: 

Q. How, did Mr. Gravatte, after you told him you were 
willing to sell the house, did he take any action? A. When 
I told him it was rented? 

Q. WTien you told him he could sell it. A. He put signs 
up and advertised it and had pictures in the paper of the 
house. 

Q. You told the salesman you had rented it? A. No. I 
told the salesman there is a man named Mr. Massel who 
has a tenant and he said he didn’t blame me. 

Q. Mr. Gravatte came out and took up the signs? A. Yes, 
he was very nasty about it. That is all I heard of Mr. 
Gravatte. 

• # * ## * * 

13 A. After that Mr. Gravatte called me up on a Sun¬ 
day. That was the 19th day of December. 

Q. Wliat year? A. 1943. 

Q. 1943? A. Yes. He called me up and told me would 
I be home. I was home. My husband was very sick and I 
said, “Yes, I will be home.” 

In the evening he came and sat around and talked a while 
and he took out a contract and said, ‘ ‘ Mrs. Wittlin, I have 
sold your house.” 

He had been in the house quite a while before he told me 
that and when he read the contract he said, “We are going 
to put on $1,000 mortgage. ’ ’ I said, ‘ 1 How can you put on 
$ 1 , 000 ?” 

Q. $1,000? A. Added to the $19,000. 

14 Q. $20,000? A. $20,000, $1,000 added to $19,000, 
when this mortgage is not paid off. He says, “You 

sign the lease.” I said, “Mr. Gravatte, I don’t want to 
sign. Tonight is Sunday. Tomorrow I will go to the 
bank,” and Judge, your Honor, I didn’t know the mortgage 
could not be paid off that evening. He says, “You take 
my word for it. You sign the lease. I don’t want to have 
to come back.” 
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Then, my husband came in and he listened to it and he 
said, “Mr. Gravatte, why don’t you put it in the contract?” 
He says, “I don’t have to, if I give you my word of honor 
if the mortgage can not be paid off the sale is not a sale.” 
I did sign. I said, “Remember, Mr. Gravatte, the contract 
is not a contract as you told me unless we verify it in the 
bank it can be paid off.” 

Q. Did you give Mr. Gravatte any other instructions 
regarding the sales contract? A. Yes. I told him that he 
was not to deliver the contract to the purchaser until we 
learned from the bank if the note could be paid off. And 
Mr. Gravatte said “You can trust me. I won’t do that.” 

When I took Mr. Gravatte to the door I said, “Tell the 
people I haven’t signed.” 

The next morning, the 20th of December, it was early 
in the morning when the bank was open and I talked to 
Mr. De Marco. That was the Seventh Street Branch 
of the Hamilton National Bank, and first I said, “Is that 
you, Mr. De Marco?” and he said, “Yes.” I said, “I sold 
the house with the understanding if the mortgage can be 
paid off.” He said, “I don’t know. I will look.” He 
looked and found out and I said, “Mr. DeMarco, can it 
or can it not be paid?” and he said “Wait a minute,” 
15 and he went over and looked at the papers. 

Q. You don’t know that, do you? A. No. 

Q. He said, “Wait a minute.” A. He said “Wait a 
minute.” He said, “Mrs. Wittlin, the mortgage can not 
be paid off until 1945, and I told that to Mr. Gravatte when 
he was here.” He said, “I said, Mr. Gravatte, the mort¬ 
gage can not be paid off until 1945.” 

Q. After this conversation with Mr. De Marco at the 
bank did you have any further conversation with Mr. De 
Marco? A. No, I just told him “The sale is not a sale.” 

Q. After you hung up? A. After I hung up Mr. De 
Marco called me up right away and he says, “Mrs. Wittlin, 
when you talked to me Mr. Gravatte was in the bank, came 
up to find out the same thing.” I said, “WTiat did you 
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tell him ?” lie said, “I told him the same thing, it could not 
be paid off.” 

Q. After this converastion when did you next have any 
contact with Mr. Gravatte? A. The Holidays had come 
along and I didn’t call Mr. Gravatte and tell him it can not 
be paid off because I knew he knew the thing could not be 
paid off. I took it for granted. 

Mr. Gravatte called me and said, “You know the 
16 mortgage can not be paid off.” I said, “If the mort¬ 
gage can not be paid off there is not a sale.” He 
says, “Mrs. Wittlin, I have got you now just where I want 
you. I have the lease you signed and I am going to hold 
you. ’ ’ I said , i 1 Where is your word of honor on that ? ’ ’ He 
said a couple of nasty words and I hung the telephone up. 


17 Q. Did you sign this contract on an agreement 
with Mr. Gravatte? A. Yes, sir. 

Q. Will you tell the Court again what that agreement 
was? A. On his word of honor if it could not be paid off 
it was no contract. 


Cross Examination 
By Mr. Bailey: 


20 Q. And then on that day or soon thereafter you 
rented the house? A. That is right. 

Q. And you told Mr. Gravatte that and what was his 
response? A. He said he could not sell it, he didn’t have 
anybody to sell it to. 


21 A. He told me he could not sell it, he would have to 
have more time. I could not give him more time. 

Q. WTien did he tell you he could not sell it? Was that 
after you rented it? A. No, before. I called him and 
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asked him if he had a buyer and he said he didn’t have a 
buyer. 

• #e* * • •• • # 

25 A. I was always afraid I would get stuck with it, 
and that is why I wanted to sell it then, but I didn’t 
hear from Mr. Gravatte until that Sunday and I didn’t talk 
with him, because he don’t talk nice to me, and I didn’t 
want to have anything to do with him. He called up and 
said he was coming and he did. I told him if I signed that 
contract it was only with the understanding that if the 
mortgage could not be paid off it was no sale, and he gave 

me his word of honor and that’s all I know about it. 

• ••* * * •• * * 

28 Q. Now you say you found out on Monday morning 
the note could not be paid off. Is that correct? A. 
Yes, sir. 

Q. Then what did you do when you found out it could not 
be paid off? A. I didn’t do anything. 

Q. You didn’t do anything? A. No, sir. 

Q. You had considered the contract was called off, hadn’t 
you? A. Yes, I did. 

• ••• • * • • •• 

30 Q. And there came a time later that you visited the 
offices of Mr. Milton King and Colonel Miller? A. 
That is right. » 


A. I went there for one purpose to tell Mr. King. I told 
him about the transaction and that there was no sale. 

Q. You told Mr. King there was no sale? A. There was 
no sale. 


31 Redirect Examination 
By Mr. Miller: 


32 Q. This picture was put in the paper on the 29th 
of March, 1942. How long before that picture was 
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put in the paper was the salesman up there or the signs 
put up ? A. He was up there a couple of weeks before that 
picture was in the paper. 

*#** # * *# * * 

33 Morris Wittlin, 

* • • * • • • • • 

Direct Examination 
By Mr. Miller: 

• ##* # * * * * * 

34 Q. Mr. Wittlin, going back to the evening of Dec¬ 
ember 19,1943 ? A. Yes, sir. 

IQ. Were you present at a conversation that took place 
between Mr. Gravatte and Mrs. Wittlin? Were you present? 
A. I was. 

Q. Will you tell his Honor just what occurred on that 
evening? 

*### * * ## * * 

35 A. When Mr. Gravatte came into the house I was 
in bed. At the time Mrs. Wittlin came in my room 

and said, “Morris, Mr. Gravatte is here.” I said, “All right 
I will put on my kimono and come out. ’ ’ 

I came in the living room and we spoke about an hour 
or so and then Mr. Gravatte says, “Mrs. Wittlin, I have 
something for you.” She said “Wlfat is it?”, he said “I 
have sold the house,” and pulled the contract out of his vest 
and started reading it. 

So, when it came to certain things, when he came to the 
mortgage Mrs. Wittlin tells him, “Mr. Gravatte, I don’t 
think I want to sign today. The first thing it is Sunday and 
the second thing, we can’t sign a lease, rather I can’t sign 
a contract today because I would rather see whether the 
trust can be paid off. In other words you have a $20,000 
first trust and this trust can not be paid off and I am sure 
it can’t be paid off.” 

I Mr. Bailey: I didn’t understand that. She said she was 
sure it could not be paid off? 
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The Witness: Could not be paid off. 

36 Mr. Bailey: She was sure it could not be paid off ? 
The Witness: Yes. Mr. Gravatte’s answer to that 

was “Mrs. Wittlin, if it can’t be paid off, the sale is not a 
sale.” She argued with him, “I would rather not sign it 
today, it is Sunday. In other words, let’s see if it can be 
paid,” and we started talking about other things and it 
was quite a few hours. Then I said to Mr. Gravatte, I said, 
“Look if you are so anxious, put that in, if you are so 
anxious about that, why don’t you put that in the lease. ’ ’ 

By Mr. Miller: 

Q. Lease? A. In the contract, if it cannot be paid off, 
put it in the contract and the sale is no sale. 

He says, “Mr. Wittlin, you know me better than that. I 
will give you my word of honor if it can’t be paid off it is 
no sale.” 

We started talking again and he commenced to get ready 
to go and he says to Mrs. Wittlin, “Come on and save me all 
the trouble of coming back. You can take my word I will 
tear the contract up if it is not. ’ ’ 

He talked her deaf, dumb, and bind, like the good sales¬ 
man he is and she fell for it and signed the lease. I said, 
“Let us have peace in the family, let us try to make it right. 
It won’t take you long to put those few words in your con¬ 
tract.” He says, “Mr. Wittlin, you have known me 

37 for years and my word is as good as gold. If it can’t 
be paid off the sale is no sale. ’ ’ 

Q. Was there anything else said about the contract when 
Mr. Gravatte was there ? Did Mrs. Wittlin say anything to 
Mr. Gravattee about what he should do with the contract? 
A. Yes, she says, “Now look, Mr. Gravatte, let us have 
everything in a nice manner and please don’t show your 
contract to the purchaser, the party w r ho bought, because let 
us find out first and you can do as you please. Don’t show 
it to the man who bought.” He says, “You know I would 
not do anything like this. ’ ’ 

Q. Mr. Wittlin? A. Yes. 
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Q. Did Mrs. Wittlin say she knew the mortgage could not 
be paid off and that is why she wanted a statement of fact, 

or did she say she wanted- 

Mr. Bailey (interposing): I object to that you. You testi¬ 
fied she was sure the mortgage could not be paid. I took it 
down as he said it. 

The Court: Let him tell you what was said. That is the 
best way to find out. 

By Mr. Miller: 

Q. What did Mrs. Wittlin say to Mr. Gravatte about the 
mortgage being paid off? A. Mrs. Wittlin said, “I 
38 i want to find out first whether the mortgage can be 
paid off. If it can be paid off, all right. Otherwise 

I would rather not sign. ” He insisted for her to sign. 

• « * # # # * 

Cross Examination 
By Mr. Bailey: 

* * •* #• 

41 A. I asked him to postpone it and Mrs. Wittlin 
asked him. He said, “I will give you my word of 
honor I won’t even show it.” 

Q. If you had those same circumstances presented to you 
today, would you insist on that being inserted? A. You 
mean the experience? 

Q. Yes. Would you or not demand that be inserted? A. 
Now I would know you can’t trust people. 

Q. Is there any change in your status between now and 
then why you w’ould not have demanded it then? A. Well, 
because I thought Mr. Gravatte would do what he promised 
and that case taught me a lesson. I just taken Mr. Gra¬ 
vatte’s w’ord of honor as a business man and the way he 
pleaded with my wife. 

* * * # * • * * • • 

46 Redirect Examination 
By Mr. Miller: 

Q. Mr. Wittlin, the record shows that you made two 
statements in your testimony, one that Mrs. Wittlin said 
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she thought the mortgage could not be paid off and the 
other statement was that Mrs. Wittlin would call the bank 
and find out if the mortgage could be paid off. 

Now which of those statements is correct? 

• * * • • # •# •• 

47 The Witness: That Mrs. Wittlin will call up and 
find out if it could be paid out. 


49 John M. De Marco, 

• #•• • • • * •• 

Direct Examination 
By Mr. Miller: 

* * * # • * *# # • 

50 Q. Do you know Mrs. Minnie Wittlin? A. I have 
known Mrs. Wittlin for many years. 

Q. Did your office have any contact that was in connec¬ 
tion with your managerial duties in connection with the 
Seventh Street Savings Bank or the Hamilton National 
Bank? A. Very many. 

Q. Do you recall a trust that was signed by Mrs. Wittlin? 
A. Signed by Mrs. Wittlin? 

Q. Or of a trust Mrs. Wittlin had on her property at 
5630 Sixteenth Street, Northwest? A. I am very familiar 
with it. 

Q. In what way ? A. It was a first trust on some property 
located on Sixteenth Street, it was a trust we made in the old 
bank, a first trust of approximately $20,000, and the Seventh 
Street Savings Bank sold the notes to various customers. 


51 Q. Was that trust renewed or paid off at the ma¬ 
turity rather ? A. It was not paid off at maturity. 

Q. It was renewed? A. It was renewed. 

Q. Now, referring back to December 1943, Mr. De Marco, 
do you recall having any contact or conversation with Mrs. 
Wittlin in regard to that note? A. Yes, I do. 
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Q. Or the payment of that trust? A. Yes, I do. 

Q. Will you please tell his Honor what that conversation 
was? A. I had a number of conversations with Mrs. Wittlin 
because every time she paid the interest on the mortgage 
she came to me. She was a customer of the bank and the 
bank has handled all of her affairs for many years. 

On one particular occasion Mrs. Wittlin called me on the 
telephone and said she had signed a contract for the sale 
of this particular piece of property but she had signed it 
with the understanding this trust could be paid off, and at 
that particular time Mr. Gravatte, a real estate man was in 
my office at the same time she called, and I told Mrs. Wittlin 
I would talk to her a little later because I was already 
talking about the first trust loan. 

52 Mr. Gravatte was in the bank and found out full 

particulars of this. He wanted to know whether this 
trust could be paid off. It was not due at that particular 
time. I told him it could not be and after that he left. 

I called Mrs. Wittlin and explained to her the note could 
not be paid because the owners felt it was a very good in¬ 
vestment and they didn’t know what they would do with the 
money if it were paid off, and for that reason they refused. 

Q. You say Mr. Gravatte came in and asked you the same 
question? A. Yes, sir. 

• ••# • # * • • * 

58 Milton W. King, 

* * * * * * *# # * 

Direct Examination 
By Mr. Miller: 

• ••• * * •• • • 

Q. Mr. King, referring back to January of 1944 do you 
recall Mrs. Wittlin visiting your office on any matter? A. 
I do. 

• • » 6 * * •• •• 
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59 Q. Will you please tell his Honor the purpose of 
Mrs. Wittlin’s visit and any conversation that oc¬ 
curred at that time between you and Mrs. Wittlin? 

• ••• • • * • * # 

A. She told me Gravatte had come to her house on a 
Sunday and urged her to sell her house and she said she 
didn’t want to do it because she wasn’t sure that the trust 
that was on the house could be paid off, and he told her 
that w T ould make no difference, she could deliver the con¬ 
tract to him and if it was ascertained on the next business 
day, the Monday, it could not be paid off there would be 
no contract, and she told me about it and without investi¬ 
gating the facts, if the facts were as she stated, I said the 
delivery of the contract was no delivery at all. 

I told her if the contract had been delivered under the 
circumstances which she stated it was no delivery. I gave 
her the legal reasons for it at that time, if your Honor 
wants me to state them. 

60 Q. Was there anything said about the house by 
Mrs. Wittlin? A. She also told me that after the 

contract was signed on Sunday that Monday she called up 
the bank and asked the bank, or the gentleman who answered 
the telephone could the trust be paid off and he told her 
.it could not, and then she called up Mr. Gravatte and told 
him that the deal was not on, according to our conversation, 
and these things were told her that I made notes of. 

Q. Was there any other subject mentioned in connection 
with the house at that time? A. Yes, she told me after that 
date, around that time the purchaser, I don’t recall his 
name, had gone to the house and tried I think to make 
another lease with the tenant or tried to make some sort of 
new lease or something with the tenant, and she asked me 
to write a letter to him. She asked what she should do and 
would I write a letter and tell him to stop. 

• * * * * • * * • • 
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Cross Examination 
By Mr. Bailey: 

Q. Mr. Kin g, I would like to ask you a question. You 
told her if the contract was delivered under the cir- 

61 cumstances she stated, that the delivery of the con¬ 
tract didn't amount to any delivery? A. I told her 

there was no delivery if he was her agent or the agent of 
both. I was just relying on what she told me. It wasn’t a 
consummated contract. That is what I told her, if the 
facts as she stated were true and I had no reason to doubt 
they weren’t. 

Q. There was no delivery between she and the agent? 
A. There wasn’t any delivery to anybody. I don’t exactly 
remember the legal terminology. 

Q. In other words the contract was off? A. That is 
right. 

* * * * * * * * * * 
Thomas S. Mallon, Jr. 

• •••'• * * * * * 

Direct Examination 

• ••• # # * * ** 

62 By Mr. Bailey: 

#•#******• 

63 A. In 1939 it was renewed until 1942, and in 1942 it 
was renewed until 1945. That is the final renewal. 

• •••#••*•* 

64 By Mr. Miller: 

Q. Does the renewal of any of those notes give 
the right to pay the notes prior to maturity? A. They do 
not. 

|Q. Well, if that note had been paid, we will say on 
the 20th of January, 1943, interest would be due until the 
maturity of the note on January 3, 1945. Is that correct? 
A. That would be right. 
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69 Arthur F. Giacalone, 

**###****• 

Direct Examination 
By Mr. Bailey: 

*###*###** 

70 Q. Mr. Giacalone, the contract for the purchase of 
this house, where and when did you sign that con¬ 
tract? A. Well, I was living at Twentieth and M Streets, 
Northeast. I was living at home in an apartment when I 
called Mr. Gravatte and asked him if the house was still 
for sale. 

Q. Was that on Sunday, December 19th of 1942 or previ¬ 
ous to that? A. Yes, sir. 

#### * * * * *# 

Q. For what purpose did you call him? A. I had a 
house about two blocks away from there and I liked that 
house and my wife seen the picture in the paper. She said, 
“Look, the house is for sale and it is to be open every 
Sunday.” I said, “All right, we will go look at it.” We 
went the next day and we had a very bad snowfall and the 
house was closed. 

Q. Was that in 1942 or 1943? A. That was at the time 
the picture was in the paper. 

Q. That was in 1942? A. Yes, sir. 

Q. Now' I am bringing it up to December 19th, on 

71 Sunday, 1943? A. Yes, sir. 

Q. Is that the contract? Did you sign that contract 
on December 19, 1943? A. Yes, I did. I called Mr. Gra¬ 
vatte and he said the house w*as still for sale and he had it 
listed. It was leased out and he said that he would make 
an appointment to show me the house, and he did, and then 
called me and then told me that he had made an appoint¬ 
ment and we could go see it. 

Q. That is on December 19,1943 ? A. That is right. 

Q. And did you go see it? A. Yes, sir. 
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Q. On that date? A. Yes, sir; he came to the apartment 
and got me and we went to see the house and the people 
welcomed us, and we came right in and showed me through 
the -whole house. 

Q. And after you finished observing the house what did 
you do then? A. Well, just before we left the door the 
people were still there and I asked how much they wanted. 

Q. What people do you mean ? A. I mean Mr. Gravatte 
and the people living there. I asked Mr. Gravatte how 
much they asked for it and he said he thought about 

72 $32,000 would buy it. So I told him at the time they 
ran the picture on it I thought it w r as $28,000 but I 

felt the inflation had brought the prices up. I said, “I will 
offer $31,000” and he said, “I will take your contract for 
$31,000 and see if she will accept it. ’ ’ 

Q. You signed on December 19, 1943, a contract for 
$31,000? A. Yes, that is right. 

Q. You and your wife. Is that correct? A. Yes, sir. 

Q. And delivered that contract to Gravatte. Is that 
correct? A. Yes, sir. 

iQ. When did you hear anything of the transaction there¬ 
after? When next? A. He called me and told me that 
he had seen her and that they were waiting because they 
-were going to look up the trust to see if it could be paid off. 
So, I waited I believe two or three days it -was later that Mr. 
Gravatte called me and told me that the contract was ac¬ 
cepted and he would deliver it. 

Q. Yes. A. Then he came up and delivered contract to 
me and told me that he had a devil of a time getting it signed 
because she didn’t want to sign, but then the husband 

73 told her to go ahead and sign it. 

Q. Don’t go off onto what somebody else said. A. 

No, sir. 

Q. The fact is you delivered the contract to Gravatte and 
then it was signed by her, I mean Gravatte called you and 
said that it had been accepted. Is that right? A. Yes, sir. 
Q. And you have no knowledge of any improper conduct 
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of any kind. You and your wife are just the purchasers 
making an offer for a house. Is that right? A. That is 
right. 

Q. And the only thing you know is that Gravatte told you 
that he had a signed contract accepting your offer and he 
brought the contract to you, which she had signed. Is that 
right? A. He delivered and told me it was 0. K., and I 
told him to order the title. 

Q. Now didn’t there come a time after signing this con¬ 
tract that you made a visit to the house which you believed 
you had purchased? A. I did. 

Q. What transpired then? A. The people living there 
called me. 

Q. They were tenants ? A. That is right. 

74 Q. For what purpose did you go there for? A. 

They wanted me for the purpose of asking if I bought 
the house if I was going to put them out and they would like 
to see me and I went there, and I understood part of their 
language pretty clearly and they told me that they wanted 
to know if I was going to put them out, and I told them ‘ ‘ no, ’ ’ 
I absolutely vrould not, they could stay for at least a year 
after the transaction and settlement of the title. 

Of course, I could not afford to take it over myself at 
that time. It \ras too large for me at the time to live in, so 
they were glad and they asked if I would not give them a 
lease and I told them it would be up to the real estate agent. 
I told Mr. Gravatte about it. 

• ••••••••• 

79 By Mr. Bailey: 

Q. Now did you at any time have any knowledge of any 
relations between Mr. Gravatte and Mrs. Wittlin concern¬ 
ing the status of the note? A. No, sir. 

Q. You were entirely innocent of what transpired be¬ 
tween Mr. Gravatte and Mrs. Wittlin. Is that correct? A. 
That is right. 
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Q. Were you informed of anything about the payment 
before maturity of the note? A. Well, just before I was 
called for the settlement at the Title Company Mr. Gra- 
vatte told me something like a trust on it which was pledged, 
could not be paid off and wanted to know if I was willing to 
take that trust myself, and I told him I would. 

• •**•••#•• 

80 Q. Of course you didn’t pay for the trust on the 
house. I mean you were willing to assume it and pay 

it off as from the date of extension as made, but at the time 
the sale w*ent through of course you didn’t pay that off? A. 
Yes, sir. 

********** 

Cross Examination 
By Mr. Miller: 

********** 

81 Q. Who first contacted you in regard to purchasing 
this house? A. Nobody. I contacted Mr. Gravatte. 

Q. You contacted Mr. Gravatte? A. Yes, sir. 

Q. Did you ever contact Mrs. Wittlin? A. No, sir. 

Q. Did Gravatte ever tell you that the house was rented 
and not for sale ? A. No, sir; he told me it was for sale. He 
still had it listed for sale. 

Q. Did he ever tell you it was not for sale, it was rented ? 
A. No, sir. 

Q. When you saw the picture in the paper in 1942 did you 
call up Mr. Gravatte about the house? A. No, sir; I went 
there. The house was closed. It was all snowed in and the 
house wasn’t open. And the next day I saw it was leased or 
heard it was leased out so I didn’t bother with it any more. 
Q. When was the first time you ever contacted 

82 Gravatte? A. Just before I signed the contract. 

Q. Just before you signed the contract? A. It was 
one day before, I believe. 

Q. In a motion for summary judgment in this case made 
by Mr. Bailey, your attorney, he makes this statement. Now 
I ask you to tell me whether this is correct or not: 
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“About two and one-half years ago there appeared 
in the Washington Saturday evening newspaper a large 
sized picture of this house under which appeared the 
name of L. K. Gravatte, the agent w'ho had this house 
for sale. Seeing this advertisement, plaintiff’s,” that 
is you, ‘ 1 the following day made an outside examination 
of this house and called Mr. Gravatte who advised that 
the defendant had decided to lease the premises in¬ 
stead of selling it. ’ ’ 

Is that true? A. I can’t remember. I don’t recall if I 
did at that time, but I did go in when the painters were 
working there. 

Q. When you saw the picture in the paper and made an 
outside examination of it, did you call Gravatte up and ask 
him if it was for sale? A. No, the painters on the job out¬ 
side told me. I don’t recall if I called Gravatte. 

Q. You are saying now you made no contact with 

83 Gravatte with regard to the purchase of this house 
until you signed this contract? A. I don’t recall 

if I did. 

*#**#####* 

84 Q. All right, will you explain the circumstances 
connected with signing it and when and where, and 

how you signed that contract and how it came about? A. 
Well, when I called him and he made an appointment for me 
to see the house and we went through-the house. 

Q. When was this? What time of the day was it? A. It 
was in the evening. 

Q. What time in the evening? A. I guess approximately 
6 or 7 o’clock. I can’t swear as to the time now because it 
was so long ago. It was late in the evening after work. He 
asked me to come down and made an appointment. 

85 Q. The only conversation you had with Gravatte 
with regard to the purchase of this house was thi s 

Sunday when you went through the house and you 
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86 decided to buy it at that time? A. That is right. 

Q. Gravatte had the contract with him? A. He 
made one up. He went to my house right after that and 
made a contract. 

87 Q. Now when you signed this contract did Mr. 
Gravatte tell you that he had seen or discussed this 

matter with Mrs. Wittlin? A. No. 

*#»##***** 

Q. After you signed the contract, that w r as about 7:30 
this evening on the 19th of December. When did you next 
see Gravatte? A. Oh, I can’t say. 

Q. Approximately, I mean. A. I don’t know. 

Q. A week or two "weeks later or when? A. I don’t 
know. I can’t recall exactly. 

Q. What? A. A I can’t recall. 

Q. Did Gravatte ever show the contract to you after it 
was: signed by Mrs. Wittlin? A. Yes, he delivered the 
contract to me. 

Q. When did he deliver it to you? A. I believe 

88 it was in a few days. A few days after I had signed 
it, two or three days afterward. 

Q. Can you remember whether it was three or four? A. 
It was two or three days later. 

Q. It was signed on Sunday? A. It was two or three 
days later. 

Q. Did Mr. Gravatte tell you anything about his visit¬ 
ing Mrs. Wittlin when the contract was signed? A. Only 
what I just said, he said he had a devil of a time to get 
her to sign it but the husband told her “You have been 
playing with this thing so long, you have been trying to 
sell it for so many years, go ahead and sign it.” 

Q. You said in your testimony something about looking 
up the payment of the trust. Did Mr. Gravatte say any¬ 
thing to you about that? A. He told me something like 
that, it had a trust on it and she wanted to see if it 
could be paid off or not. Something similar to that. I don’t 
know. 
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Q. Did Mr. Gravatte tell you that Mrs. Wittlin had 
signed that contract with the idea that the mortgage would 
have to be paid off and if it could not be paid off there 
would not be any sale? A. No, sir. 

• ••••••••• 

89 Q. And when Mr. Gravatte delivered this contract 
to you either two or three days after that Sunday 

that you signed it, the only thing he told you about any in¬ 
cident in connection with the signing of the contract was 
there was some discussion about whether or not a mortgage 
could be paid off before the note was due? 

The Witness: He told me he had a devil of a time 

90 getting her to sign it and her husband told her. 

By Mr. Miller: 

Q. And the fact there was something about a mortgage 
to be paid off. That was the only thing? A. He said he 
was going to look up the trust, that is all. 

103 We know if a contract is signed conditionally it 
is not binding until that condition has been per¬ 
formed. 

I have cases that your Honor is undoubtedly familiar 
with. 

The Court: I accept your statement on that. It is not 
necessary to cite them. 


107 The Court: The Court thinks the evidence shows 
very clearly that Mr. Gravatte was the agent of 
this defendant for the sale of this property and there is 
nothing in the evidence to indicate that he was an agent 
of the plaintiff or that he was an agent of both parties, so 
it would seem to the Court that this defendants complaint 
is against her own agent. 
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Otherwise, the plaintiff has fully established his case. 
So, the Court thinks the plaintiff is entitled to the relief 
that is asked here by way of specific performance. 

• ••• * * * * * * 

Mr. Miller: This contract is headed L. T. Gravette, Real¬ 
tor. It acknowledges receipt of $1,000 by Mr. Gravette. 

It is Signed “L. T. Gravette, agent.” Where does 
108 the -word “agent” appear in this contract? The 
record gives no explanation of that term, as to 
whether it was the agent for the seller or the buyer or some 
third party. 

The Court: There is a provision of the contract which 
is rather comprehensive. It is paragraph sixteen. The 
seller, that is, the defendant, agrees to pay Gravette, the 
agent, $1,600 commission. 

Mr. Miller: Your Honor takes the view then that Mr. 
Gravette was acting solely as the agent of the seller and 
is in no sense liable? Does your Honor take that view? 
Does your Honor ignore the testimony of Mrs. Wittlin ? 

The Court: Oh no. That is the reason I say, if she 
has been wronged, she was not wronged by this plaintiff. 
She was wronged by her own agent. 

Mr. Miller: May I cite Rawlings v. Collins, 36 D. C. App. 
to your Honor? 

The Court: Yes. 

Mr. Miller: It discusses this very question. It states the 
principle will be protected against— 

The Court: I am familiar with that case. One trouble 
here is that we are not dealing with the acts of the agent. 
We are acting upon the written signature of this defendant 
herself. 

• ••• * * * * * « 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9744. 


MINNIE WITTLIN, Appellant, 

v. 

ARTHUR F. GIAOALONE and 
JOSEPHINE R. GIACALONE, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES 
AND SUPPLEMENTAL JOINT APPENDIX. 


STATEMENT OF POINTS. 

1. Plaintiff’s, the purchasers herein, are innocent pur¬ 
chasers for value without notice or knowledge of any 
fraudulent or wrongful conduct on the part of defendant’s 
agent, one L. T. Gravatte. (Supp. Joint Appen. 13). 
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2. The lower court found that L. T. Gravatte, the realtor, 
was the agent of the defendant. (Joint Appendix—page 
11, par. 2.) 

3. The defendant executed the contract on December 
19th, 1943, and discovered the fraud, the next day, or De=. 
cember 20th, 1943. Defendant then did nothing thereafter 
about it resulting in the fact that plaintiffs remained en¬ 
tirely ignorant of any fraud or misconduct of defendant’s 
agent or that said contract had been considered off by the 
defendant until the filing of defendant’s answer on May 
17th, 1944, a matter of five months subsequent to the execu¬ 
tion °f said contract. (Supp. Joint Appendix 11). 

4. How can Mr. King’s letter dated January 6tli, 1943, 
(should be 1944) be reconciled with the fact that the defen¬ 
dant told Mr. King on or before January 6th, 1944, that 
the defendant had considered said contract off as of De¬ 
cember 20th, 1943, and Mr. King had so advised the defen¬ 
dants before his letter of January 6th, 1943 (should be 
1944) that there was no contract. (Supp. Joint Appen. 11). 

5. Defendant should be charged with constructive knowl¬ 
edge of the provisions of these series of deed of trust notes 
because of her having executed the same series of 
notes four separate times, which notes were in the 
custody of a bank located about a mile from de¬ 
fendant’s residence thus giving her superior knowledge 
or means of knowledge of the provisions of said notes, 
and because of the further fact that defendant’s husband 
testified at the trial had in this cause that defendant said 
at and during a meeting at the defendant’s residence on 
December 19th, 1943, with the defendant, defendant’s hus¬ 
band, and Mr. Gravatte (defendant’s agent) present, “And 
I aqi sure it can’t be paid off”, and when the same question 
was again asked the defendant, viz: “You heard your "wife 
say, at the said time and place, ‘And I am sure it can’t 
be paid off’,” the defendant’s husband again answered, by 
saying, “Could not be paid off”. (Supp. Joint Appen. 12). 
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6. That enforcement of said contract is in no manner 
unconscionable or unreasonable as to its enforcement 
against the defendant. 

ARGUMENT. 

In support of Points 1 and 6, plaintiffs cite a District 
of Columbia case known as, Gates et al. v. Pickett , found 
in Vol. 12 Fed. 2nd, at page 841. Here the defendant Gates 
listed here property with a real estate agent, one Boss & 
Phelps, to sell who advertised it. Thereafter, at the sell¬ 
er’s Gates request, a sales manager of said firm inspected 
the property for the purpose of fixing its selling price. 
Said sales manager named $11,000.00 to $11,500.00 as a 
proper price. Defendant seller named $12,500.00, but the 
salesman told her it would be impossible to get that price, 
and she, the defendant seller, finally listed it at $12,000.00. 
Plaintiff examined premises, and on October 2, 1924, 
signed her name as purchaser to a written contract to buy 
for $11,000.00. Defendant seller accepted contract by 
signing. The defendant seller thereafter withdrew her 
property for sale from her agent, Boss & Phelps, and re¬ 
scinded her contract. It does not appear that the price of 
$11,000.00 was unreasonably low or that the terms of the 
contract were unusual or inequitable. The defendant then 
made a conveyance to her daughter, one Mrs. Gordy be¬ 
cause she had contributed part of the consideration for the 
purchase of the property; said conveyance \cas set aside. 
The Court, speaking, thru Mr. Chief Justice Martin, said: 

“It is not claimed, however, that these facts were 
known to the plaintiff, Mrs. Pickett, and it is not ap¬ 
parent how they can affect her right to an enforce¬ 
ment of the contract”. 

The Court will please note that in the above case that 
the loss which caused this case to be filed was $1,000.00, and 
that in the instant case the loss complained of is just about 
$1,000.00. The Court will also please note that Mr. Chief 
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Justice Martin of the Court of Appeals for the District of 
Columbia found no hardship to justify the refusal of grant¬ 
ing specific performance. 

Now in the case of Keogh v. Peck , 316 Ill. 318, 147 N. E. 
266, 38 A. L. R. at page 1156, the court, speaking thru Mr. 
Justice Heard, said, 

“The premises in question were situated on the south¬ 
east corner of Ohio & Pine Streets, in Chicago. At the 
time of the execution of the lease and option the 
neighborhood in which the premises were located was 
i a desirable residential neighborhood and the prem- 
1 ises were then worth about $9,000.00. Between that 
time and 1917 it deteriorated to a poor boarding¬ 
house neighborhood. Thereafter, what is known as 
the Michigan Avenue improvement was made, the 
name of Pine Street was changed to North Mich¬ 
igan avenue, and the ground value of the premises 
i was greatly enhanced by the improvement. It is 
contended by appellants that at the time of the 
making of the contract neither of the parties had in 
contemplation the change in conditions, and that there¬ 
fore specific performance should not be awarded. 
Where the parties are competent to contract, and enter 
i into a contract fairly and understandingly, with the 
wisdom or folly of their contract, made for a consid¬ 
eration and without fraud, courts have no concern. 
Florida Asso. v. Stevens, 61 Fla. 598, 55 So. 981; Mizell 
Jjive. Stock Co. v. J. J. McCaskill Co., 69 Fla. 322, 51 
So. 547. The object of courts of equity, as well as 
1 courts of law, is the enforcement of contracts rather 
than their evasion, and where a valid contract exists 
for a sale of land, a court of equity will enforce it as a 
matter of right, where it was fairly and understand¬ 
ingly entered into and no circumstances of oppression 
and fraud appear. Miedema v. Wormhoudt, 288 Ill. 

1 537,123 N. E. 596. In considering the fairness or hard¬ 
ship of a contract, the usual rule is to decide those 
questions with reference to the time when the contract 
was made, unless the delay in carrying it out is caused 
by the person seeking performance. The mere fact 
that the value of the property contracted for has in- 
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creased or diminished since the contract was executed 
ordinarily will not warrant a refusal to carry out its 
terms, in the absence of circumstances indicating 
fraud or bad faith. Anderson v. Anderson, 251 Ill. 
415, 96 N. E. 265, Ann. Cas. 1912C, 556. 

In Pomeroy’s Equity Jurisprudence, Vol. 4, page 3329, 
we find this statement, 

Where, however, the contract is in writing, is cer¬ 
tain in its terms, is for a valuable consideration, is 
fair and just in all its provisions, and is capable of 
being enforced without hardship to either party, it is 
as much a matter of course for a court of equity to 
decree its specific performance as a court of law to 
award a judgment of damages for its breach. 

In Pomeroy’s Specific Performance of Contracts, at 
page 479, we find: 

It is true the doctrine has been laid down, as tho 
Universal, that if a contract is fair, and just when 
made , no hardship in the performance arising from 
subsequent events or change of circumstances will in¬ 
fluence the judicial discretion of the court in awarding 
or withholding the relief of a specific execution. The 
general doctrine has been laid down in some decisions 
that a change of circumstances, with which plaintiff is 
not directly nor indirectly connected, will not prevent 
the enforcement of a contract originally fair, however 
hard on defendant such enforcement may be. Hale v. 
Wilkinson, 21 Gratt 75; Morgan v. Scott, 2 Casey 51. 

I take the same view that Mr. Craighill took when he pre¬ 
pared and filed his brief in the above case of Gates et al v. 
Pickett, 12 Fed. 2nd 841, when he said, on page 17 of his 
brief, (middle of page), “If Mr. Liles (defendant’s sellers’ 
agent) failed to carry out a promise which he made to his 
client, the defendant, she, the defendant, may have some 
cause to complain of his conduct, but she was not justified in 
attempting to repudiate her contract which, plaintiff buyer, 
who had no knowledge of what took place between the de- 
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feiidant seller and her agent. If any “over influencing” 
was done it was done by Mr. Liles, the defendant seller’s 
own agent, and her remedy, if any, is against him, or his 
employers, Boss & Phelps. There was no evidence that 
thb price was inadequate. I might add also that Mr. Justice 
Letts who heard the case in the lower court, said, “She may 
have a claim against her own agent”. 

Now this contract w*as executed on December 19th, 1943, 
and defendant claims that she discovered the notes could 
not be paid off before maturity on December 20th, 1943, 
and then and thereafter she, the defendant, did nothing 
whatsoever about it. When the defendant was asked what 
she did after she made such discovery, she (the defendant) 
responded, by saying, “I didn’t do anything”, and when 
tliis same question was repeated, by plaintiff’s attorney, by 
saying to defendant, “You didn’t do anything”, the de¬ 
fendant responded, by saying, “No sir”. (Supp. Joint App. 
page 11.) Now, therefore, the plaintiffs received no report 
re this contract having been “considered off” until the 
filing of defendant’s answer to plaintiff’s complaint on 
May 17th, 1944, plaintiffs complaint having been filed on 
April 15th, 1944. Now let us see u’hat the law says re this: 

In Par. 208, on page 32, of Vol. 24, of American Juris¬ 
prudence, entitled, Delay in Rescission Cases, it says, 
“In accordance with a fundamental principle which is 
i observed not only by equity courts in matters involving 
the cancellation of instruments generally, but also in 
cases involving rescission of contracts by act of the 
parties or an aggrieved party, the rule is well settled 
that the right to rescind a contract or transaction on 
the ground of fraud and obtain equitable rescission 
thereof must be exercised promptly upon discovery of 
the fraud and that any delay which is inconsistent 
with the degree of promptness required by the circum¬ 
stances is a bar to relief and constitutes a defense to 
i the proceedings. In substantial accord are the many 
authorities which state that the election to rescind for 
fraud must be made seasonably, within a reasonable 
time, or with reasonable dispatch, and without unreas- 
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enable delay. In this connection the defrauded person 
must exercise that degree of diligence which may be 
fairly expected from a reasonable person”. 

And on this same question the Supreme Court of the 
United States speaking through Mr. Justice Harlan, in 
the case of Lehigh Zinc & Iron Co. Ltd. v. Bamford et 
al, 150 U. S. 665, 37 L. Ed. 1215,14 S. Ct. 219, said, “It 
did not appear that any complaint of misrepresenta¬ 
tion, failure, mistake, or disappointment was made 
until the answer was filed in this action about August, 
1S85. Hence after execution on December 19th, 1943, 
and decision to consider contract off as of December 
20th, 1943, plaintiffs were never notified of its being 
considered off until May 17th, 1944, when the defend¬ 
ant filed her answer, a matter of five months later. 

"When the defendant was asked, “Did you learn on De¬ 
cember 20tli, 1943, that the mortgage could not be paid 
off”, she answered by saying, “That is right”, and then 
when this question was followed by the question, “And 
then did you notify Mr. Gravatte, your real estate agent”, 
defendant responded by answering, “No, I didn’t”, and 
this question was repeated by saying, “You didn’t notify 
Mr. Gravatte”, and defendant again answered by saying, 
“No, I did not”. (Supp. Joint App. 11). 

Defendant should be charged with constructive knowl¬ 
edge of the provisions of said notes, because: 1. She had 
superior knowledge or means of knowledge of said provi¬ 
sions; and 2, she had executed this same series of notes 
four separate times (Supp. Joint App. 13) and said notes 
were deposited in a bank about one mile from defendant’s 
residence, and 3. because her husband testified he heard his 
wife, the defendant, say, in the meeting held on December 
19th, 1943, at her house, “And I am sure it can’t be paid 
off”, (Supp. Joint App. 35 and 36) which glaringly shows 
that the defendant knew it could not be paid off. 

It is desired to impress on this court that the defendant’s 
husband had been a resident of Washington, D. C. for 37 
years and engaged in private business here and owned 
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considerable real estate in said city with a partner which 
would serve to show* that defendant’s husband was pos¬ 
sessed of considerable business experience (Supp. Joint 
App. 12, 13). 

It will be recalled that the contract was executed on De¬ 
cember 19th, 1943, and that the owmer discovered the mort¬ 
gage could not be paid off on December 20th, 1943, and that 
thereafter she, the defendant, did nothing further about it 
until on or before January 6th, 1944, when she in company 
with her husband visited the offices of her attorney, one 
Milton W. King, Esquire, obviously to consult the said 
Mr. King about her having considered the contract off as 
of December 20th, 1943, and also about the plaintiff, 
Arthur F. Giacalone annoying her tenant. Now Mr. King 
advised the defendant that there was no contract (Joint 
App. page 23, 59), on or before January 6th, 1944, and Mr. 
King, did, on January 6th, 1944 (Letter says 1943—should 
be 1944) advise the plaintiff Mr. Giacalone to cease annoy¬ 
ing the defendant’s tenant. Mr. King’s letter of January 
6th, 1943 (should be 1944) reads: 

Mr. Arthur F. Giacalone, 

1444 Oglethorpe Street, N. W., 

Washington, D. C. 

Dear Sir: 

i This office represents Mrs. Minnie Wittlin, party to 
a contract with you and your wife for the sale of 5630 
Sixteenth Street, Northwest. 

i I am advised that, since the contract was signed and 
the deposit made, you have several times called upon 
the tenant in an effort to obtain an inventory of the 
furniture in the same premises, and as well presented 
to the tenant a lease to the said premises beginning 
April 1, 1944, and have otherwise annoyed the present 
tenant of the premises. 

This is to advise you that you do not become the 
owner of this property until you complete your pur¬ 
chase; and, in the meantime, you have no right or 
authority to annoy or otherwise interfere with the 
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tenants. Unless these actions on your part are in¬ 
stantly discontinued, we shall immediately take legal 
action in the matter. 

1 trust that I shall receive your written assurances 
within the next few days that such further action on 
your part shall immediately cease. 

Very truly yours, 

MA\ K :A Milton W. King 

cc Mr. L. T. Gravatte 

Now the SUPREME AND PARAMOUNT AND 
SURELY THE MOST IMPORTANT PHASE AND 
FEATURE of this contract is that the defendant had con¬ 
sidered “the contract off” as of December 20th, 1943, and 
that Mr. King had advised the defendant on or before Jan¬ 
uary 6th, 1944, that there was no contract. Now on Janu¬ 
ary 6tli, 1944 Mr. King writes the plaintiff telling him to 
cease annoying the defendant’s tenant, and at the same 
time, telling him, “This is to advise you that you do not 
become the owner of this property until you complete your 
purchase; and, in the meantime, you have no right or 
authority to annoy or otherwise interfere with the tenants. 
And etc. I cannot reconcile myself with this letter and 
Mr. King’s advice to his client, Mrs. Wittlin that there was 
no contract. At least Mr. King should have advised Mr. 
Giacalone that the contract was off. He certainly should 
not have permitted the plaintiff to keep his purchase money 
idle for five months as he did by not so advising the plain¬ 
tiff. I say Mr. King’s letter to Mr. Giacalone is certainly 
and very definitely a letter confirming the contract. Mr. 
King’s letter mentions nothing about the contract except 
that it is still in effect. Note particular, “This is to advise 
you that you do not become the owner of this property 
until you complete your purchase; and, in the meantime, 
you have no right and etc. Normally construed this letter 
plainly tells the receiver thereof that he is the contract 
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owner but does not become the title owner until he com¬ 
pletes his title at the title company. 

It is respectfully submitted that the decision of the lower 
court should be affirmed. 


Joseph P. Bailey 
McLachlen Building, 
'Washington 1, D. C. 

Attorney for Appellees. 
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SUPPLEMENTAL JOINT APPENDIX 

Excerpts from Cross-Examination of Mrs. Wittlin 

by Mr. Bailey. 

28 Q. Now you say you found out on Monday morn¬ 
ing- the note could not be paid off. Is that correct? 

A. Yes. sir. 

Q. Then what did you do when you found out it could 
not be paid off? A. 1 didn’t do anything. 

Q. You didn’t do anything? A. No, sir. 

********** 

29 Q. You learned on Monday, December 20th, that 
the mortgage could not be paid off? A. That is right. 

Q* And therefore did you or did you not conclude that 
there wasn’t any contract?' A. That is right. 

C t >. That was on Monday, December 20th? A. December 
20th. 

Q. Monday, December 20th? A. That is right. 

Q. And then did you notify Mr. Gravatte? A. No, I didn’t. 
Q. You didn’t notify Mr. Gravatte? A. No, I did not. 

********** 

30 Q. And there came a time later that you visited the 
offices of Mr. Milton King and Colonel Miller? A. 

That is right. 

********** 

Q. First, when did you go there? A. I think it was in 
January, 1944, the first part. 

**••**#••• 
Excerpts from Testimony of Mr. Wittlin. 

34 By Mr. Miller: 

********** 

Q. Mr. Wittlin, going back to the evening of December 
19, 1943? A. Yes, sir. 
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Q. Were you present at a conversation that took place 
between Mr. Gravatte and Mrs. Wittlin? Were you pres¬ 
ent ? A. I was. 

*****#•••# 

3.3 | So, when it came to certain things, when he came to 
the mortgage Mrs. Wittlin tells him, “Mr. Gravatte, 
1 don’t think 1 want to sign today. The first thing it is Sun¬ 
day and the second thing, we can’t sign a lease, rather I 
can’t sign a contract today because I would rather see 
whether the trust can be paid off. In other words you have 
a $20,000 first trust and this trust can not be paid off and 
1 am sure it can’t be paid off.” 

Mr. Bailey: I didn’t understand that. She said she was 
sure it could not be paid off? 

The Witness: Could not be paid off. 

36 i Mr. Bailey: She was sure it could not be paid off? 
The Witness: Yes. 

38 Cross Examination 

By Mr. Bailey: 

Q. Mr. Wittlin, how long have you been in Washington? 
A. 37 years. 

Q. During the period of that 37 years you were, were 
you not for the greater portion of it engaged in private 
business? 

Mr. Miller: What has that to do with this case, your 
Honor? What relevancy has it to this contract? 

Mr. Bailey: It has relevancy in this manner, your Honor, 
this gentleman was present when his own wife signed the 
contract. His own wife said she was sure the mortgage 
i could not be paid off before maturity, and by means 

39 of extensive experience in business— 

***•#••• • • 

A. Well, I was. 

Mr. Miller: Yes. 
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By Mr. Bailey: 

Q. Did yon not during that time, at one period during 
that time own considerable property or hold mortgages on 
considerable property around Fifth and K Streets, North¬ 
west? A. I owned that property with a partner. 

• #•••••••• 

Direct Examination of Mr. Mallon by Mr. Bailey. 

62 A. The notes were made and dated January 3, 
1931. 

Q. January 3, 1931? A. January 3, 1931, for five years. 

*•#*####*# 

63 A. It originally became due in 1936, was renewed 
until 1939. 

Q. Yes. A. In 1939 it was renewed until 1942, and in 
1942 it was renewed until 1945. That is the final renewal. 

*•*##♦#*** 

Direct Examination of Mr. Giacalone by Mr. Bailey. 

79 Q. Now did you at any time have any knowledge 
of any relations between Mr. Gravatte and Mrs. 
Wittlin concerning the status of the note? A. No, sir. 

Q. You were entirely innocent of what transpired be¬ 
tween Mr. Gravatte and Mrs. Wittlin. Is that correct? A. 
That is right. 

Cross-Examination of Mr. Giacalone by Mr. Miller. 

88 Q. Did Mr. Gravatte tell you that Mrs. Wittlin had 
signed that contract with the idea that the mortgage 
would have to be paid off and if it could not be paid off 
there would not be any sale? A. No, sir. 

Q. Did Gravatte tell you that? A. No, sir. 
#*#«#•#**# 
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Excerpt from Review of Evidence by Mr. Miller. 

101 * * * Mr. King stated that the letter that he wrote 

to Mr. Giacalone was nothing more than an admoni¬ 
tion to “lay-off until you become the owner.” # * * 

#*#**##### 

108 , The Court: Oh, no. That is the reason I say, if 
she has been wronged, she was not wronged by this 
plaintiff. She was wronged by her own agent. 

»#####*#** 

Letter Exhibit. 

131 Filed Mar 8 1948 

Milton TV. King Telephones 

Bernard I. Nordlinger National 4044-4045 

Wallace Luchs, Jr. 

Ellis Bell Miller 

King & Nordlinger 
Attorneys at Law 

i Southern Building 

i Washington 5, D. C. 

January 6, 1943. 

0. A. No. 23,S79. 

Giacalone et ah, Pltfs., 
v. 

Minnie Wittlin, Defd’t. 

Mr. Arthur F. Giacalone, 

1444 Oglethorpe Street, N. W., 

Washington, D. C. • 

Dear Sir: 

This office represents Mrs. Minnie Wittlin, party to a 
contract with you and your wife for the sale of 5630 Six¬ 
teenth Street, Northwest. 

I am advised that, since the contract was signed and the 
deposit made, you have several times called upon the tenant 
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in an effort to obtain an inventory of the furniture in the 
said premises, and as well presented to the tenant a lease to 
the said premises beginning April 1, 1944, and have other¬ 
wise annoyed the present tenant of the premises. 

This is to advise you that you do not become the owner of 
this property until you complete your purchase; and, in the 
meantime, you have no right or authority to annoy or other¬ 
wise interfere with the tenants. Unless these actions on 
your part are instantly discontinued, we shall immediately 
take legal action in the matter. 

I trust that I shall receive your written assurances within 
the next few days that such further action on your part shall 
immediatelv cease. 

Very truly yours, 

Milton W. Kino. 

MWK :A 

cc Mr. L. T. Gravatte 





